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RECOMVENDED ORDER

A formal certification hearing was held in this case in
Pal netto, Florida, from Novenber 28 through Decenber 13, 1995,
before J. Law ence Johnston, Division of Adm nistrative Hearings
Hearing O ficer.
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The Tanpa Bay Regi onal Pl anning Council (TBRPC), the Gane
and Fresh Water Fish Conm ssion (GFC), and the Departnent of
Community Affairs (DCA) did not appear at the certification
heari ng.

STATEMENT OF THE | SSUES

Thi s proceedi ng was conducted pursuant to the Florida
El ectrical Power Plant Siting Act, Section 403, Part |1, Florida
Statutes (F.S.), to determ ne whether final certification should
be granted for FPL's Manatee Oinmul si on Conversi on Project
(Project), and if certification is granted, what conditions of
certification should be inposed.

PRELI M NARY STATEMENT

Pursuant to Section 403.5175, F.S., FPL submtted an
application for site certification of the Project to the DEP on
Septenber 30, 1994. DEP referred the application to the Division
of Adm nistrative Hearings (DOAH) on Cctober 7, 1994. Tinely
notices of intent to be parties were filed by Manasota-88, Inc.,
Manat ee County, DCA, Manatee County Save Qur Bays (MCSOBA), and
GFC. Manasot a-88 and MCSOBA were granted | eave to intervene by
orders dated Decenber 16, 1994, and January 6, 1995,
respectively. The certification application for the Project was
determ ned to be sufficient by DEP on May 11, 1995.

On Septenber 8, 1995, DEP provided notice of intent to issue
a Prevention of Significant Deterioration (PSD) permt for the
Project, along with a Techni cal Evaluation and Prelimnary
Det erm nati on, and proposed Best Avail able Control Technol ogy
(BACT) Determ nation. Petitions for an adm nistrative proceedi ng
on the proposed PSD permit were filed by Manasota-88 and MCSOBA
(DOAH Case No. 95-4829), by the Environnmental Protection
Commi ssion of Hillsborough County (EPC) (DOAH Case No. 95-5036),
by Pinellas County (DOAH Case No. 95-5037), and by FPL (DOAH Case
No. 95-5598).

On Septenber 29, 1995, the EPC filed a notion to intervene
and notice of intent to be a party in the certification
proceeding. EPC s notion to intervene was denied as untinely.

Pursuant to Section 403.507(3), F.S., the adm nistrative
proceedi ngs on the proposed PSD permt were consolidated with the
certification proceeding for purposes of hearing at the
consol i dated hearing; a separate reconmmended order and DEP fi nal
order will be issued in the PSD cases.

Several notions were ruled upon during the consolidated
hearing. Mdtions by SWWWD, Manatee County and FPL (two noti ons)



for official recognition were granted. Manasota-88 and MCSOBA' s
ore tenus notion, made the second day of the hearing, to invoke
the rule of sequestration was denied. Mnasota-88 and MCSOBA' s
motion to dismss FPL's petition for adm nistrative proceedi ngs
on the proposed PSD permt al so was deni ed.

During prehearing procedures, continuing and throughout the
course of the final hearing, FPL negotiated a series of
stipulations with all of the governnental agencies having subject
matter jurisdiction over aspects of the FPL application. Through
this negotiation process, the applicant ultinately agreed to
nmodify its application to accommbdate 102 pages of conditions of
certification required by the governnent agencies, and the
gover nnment agenci es agreed that, having been nodified by the
conditions of certification, FPL's application net all of the
nonprocedural requirenents of the laws and rul es adm ni stered by
t hose governnment agencies. (The stipulated conditions of
certification provide that they shall be automatically nodified
to conformto any separatel y-issued PSD or National Pollution
Di scharge Elimnation System (NPDES) permt for the project.)
Included is a condition of certification that Up-to-date
Conditions of Certification stipulated by all parties but
Manasot a- 88 and MCSOBA were filed on January 17, 1996. In
essence, the application under consideration is nodified and
defined by the stipulated Conditions of Certification.

At the final hearing, FPL presented the testinony of 36
W t nesses, nostly experts, and had FPL Exhibits 1 through 230
admtted into evidence. DEP presented the testinony of four
expert wtnesses and had DEP Exhibits 1 through 4 and 5(a)-(c)
and (i) admtted into evidence. SWWD presented the testinony
of two expert witnesses and had SWFWWD Exhi bits 1 through 12
admtted into evidence. Manatee County presented the testinony
of Carol d arke, who was accepted as an expert in |and use and
conprehensive planning particularly as it relates to Manatee
County; Manatee County Exhibit 2 was admtted into evidence. Al
of this evidence was presented in support of the application as
ultimately nodified by the conditions of certification.

Manasot a- 88 and MCSOBA presented the testinony of 12
W t nesses at the consolidated hearing, nost of whom were experts.
They al so had Manasota-88 Exhibits 7, 8, 10(A), 10(B), 10(0
11(A), 11(B), 14, 15, 22, 26, 27, 31(A), 31(B), 31(0, 32, 33,
31(D), 35, and 36 admtted into evidence. Ruling was deferred on
objections to the admssibility of Manasota-88 Exhibits 20, 21,
24 and 38. The objections to 20, 21 and 24 are now overrul ed,
and the exhibits are admtted; the objections to 38 are
sust ai ned.



Publ ic comment al so was received during the consolidated
hearing. Sworn oral public comment was received from about 60
i ndi viduals during a portion of the final hearing devoted to that
pur pose on Novenber 30 and Decenber 1, 1995. Additionally,
witten comments were received from nunmerous nenbers of the
general public.

At the end of the hearing, the parties were given until
January 17, 1996, to file proposed recomended orders (PRO s)
with findings of fact and concl usions of | aw.

Twent y-one vol unmes of consolidated hearing transcripts
(totaling 2,403 pages) and two volunmes of public hearing
testinony were filed on Decenber 19, 1995, nmeking the statutory
deadline for submtting the recomended order in this case
February 19, 1996.

A joint PROwas filed by FPL, DEP and the SWFWD i n support
of certification; Manatee County filed a separate PRO which
supported in part the PROfiled by the other governnment agencies
but which was limted to the areas of the County's jurisdiction.
Manasot a- 88 and MCSOBA filed a joint PRO opposing certification.

The parties also were allowed until January 29, 1996, in
which to file responses to PROs. Joint responses were filed by
Manasot a- 88 and MCSOBA and by FPL, DEP, and SWFWWD. DEP al so
filed its own separate response adopting the joint response. Due
to word processing mal functions, the FPL/ DEP/ SWFWVD | oi nt
response was filed a day |ate.

Al so on January 30, 1996, Manasota-88 and MCSOBA gave notice
of certain corrections to their PRO As required by the
construction of Section 120.59(2), F.S., in Harbor Island Beach
Club, Ltd., v. Dept. of Natural Resources, 476 So. 2d 1350 (Fl a.
1st DCA 1985), explicit rulings on each of the 676 proposed
findings of fact contained in the parties' proposed recomended
orders (as corrected by Manasota-88 and MCSOBA) may be found in
t he Appendi x to Recormended Order, Case No. 94-5675EPP

On February 6, 1996, Manasota-88 and MCSOBA noved for |eave
to file an additional response or, in the alternative, to strike
the response to their PRO on the ground that it was a day |late
and that it allegedly was too long. FPL filed a reply to the
nmotion on February 9, 1996. Based on the argunents in the
filings, the Manasota-88/ MCSOBA notion is deni ed.

Finally, also on February 6, 1996, both FPL and Manasot a- 88
and MCSOBA filed notions to take official recognition of
addi tional docunents. FPL filed a response in opposition to the
Manasot a- 88/ MCSOBA notion. Based on the notions and the response



in opposition, the FPL notion is granted, and the Manasot a-
88/ MCSOBA notion is deni ed.

FI NDI NGS OF FACT
General Project Description

1. FPL proposes to convert its existing 1600 negawatt (MAN
power plant in Manatee County, Florida (the Plant), to the use of
Orinmulsion. The existing Plant currently operates only on
relatively expensive |lowsul fur fuel oil. The conversion of the
Plant to the use of Orinulsion will realize significant savings
in fuel costs to FPL's custoners because Orinulsion wll be
supplied at prices nmuch | ower than the current costs for the fuel
oil burned at the Plant. As a result, the Project will allow FPL
to increase the average annual capacity factor of the Plant from
its historical level of 30 percent up to 87 percent.

2. Oinmulsionis a mxture of bitunen, a heavy hydrocarbon,
and water. Oinmulsion is produced in Venezuela and wll be
supplied to FPL under a 20-year contract with Bitor America
Corporation (Bitor). The new fuel wll be shipped by Bitor
Anerica to Tanpa Bay, unloaded by FPL at an existing FPL fuel
termnal at Port Manatee, and sent to the Plant via an existing
pi pel i ne.

3. The Project wll involve installation of new pollution
control equi pnent, new conbustion controls, and efficiency
enhancenments to the existing boilers. The air pollution control
equi pnent wil|l be designed and constructed by Pure Air, a
partnership of Air Products and Chemicals Inc. and M tsubish
Heavy Industries Anerica Inc. Pure Air of Manatee, a subsidiary
of Air Products and Chemicals, will operate the pollution control
equi prent. O her than this equipnment and ancillary facilities,
few changes to the existing plant itself will be required.

Econom c Benefits and Cost Savings from Project
Fuel Cost Savings from Conversion to Oinul sion

4. The conversion of the Plant to burn Orimulsion is the
best way that FPL has found to reduce the cost of the electricity
it produces and to reduce FPL's dependency on any single type of
fuel .

5. The conversion is projected to result in approxi mtely
$4.0 billion (or $1.5 billion net present value in 1998 doll ars)
of savings to FPL's custoners over 20 years under FPL's base
case, or nost likely fuel price forecast. These savings
represent the net anmount by which FPL's savings in fuel costs
($4.4 billion) and SO2 em ssion allowance costs ($169 mllion)



are projected to exceed FPL's revenue requirenents for the Plant
nodi fications over 20 years ($180 mllion) and increased
operation and mai nt enance costs ($382 mllion).

6. FPL sought advance approval fromthe Florida Public
Service Comm ssion (FPSC) of the nmethod for recovering the costs
of the Project and the nethod of passing through to its custoners
the Project's net savings. In Order No. PSC-94-1106- FOF- El
i ssued Septenber 7, 1994, the FPSC found that "FPL's plan to
convert its two Manatee units to burn Orinulsion is reasonable
and prudent." Under that order, the net savings fromthe Project
w Il be passed on directly to FPL's custoners through reduced
charges in the fuel cost recovery cl ause portion of custoners'
monthly bills.

7. These fuel savings result because Orinmulsion is priced
by contract equivalent to the price of coal delivered to the St.
Johns River Power Park plant in Jacksonville. The price of that
coal is much lower than the price of oil or natural gas that FPL
purchases, and coal prices are forecast to remain |ow and stable
in the future.

8. It is expected that the Plant's reduced fuel cost wll
cause the Plant to run nore often under the principle of economc
di spatch by which FPL operates its generating system O inulsion
burned at the Plant will al so displace the burning of higher-
priced fuels el sewhere on FPL's system to the extent not
required as a result of population growmh or changes in
arrangenments for the purchase of power, as other units using
hi gher-priced fuels are operated | ess frequently.

9. To determ ne whether the Project would provide savings
under extreme conditions, FPL perforned what it called an "acid
test" anal ysis which assunmed that future prices of oil and gas
woul d not continue to diverge fromthe price of coal and
Orimul sion.  Under this conservative (though unlikely) scenari o,
the Project would still produce approximately $655 mllion ($261
mllion net present value in 1998 dollars) of savings to FPL's
custoners over 20 years.

10. The Project is a continuation of the effort that FPL
began in the late 1970's to obtain a bal anced fuel mx, so that
future volatility in the price of oil, and events such as the oi
shocks of the 1970's, would not affect the cost of electricity to
FPL's custoners. FPL has reduced the amount of oil-fired
generation in its fuel mx from56 percent in 1981 to 31 percent
in 1994 by the addition of nuclear and coal plants to its system
as well as by obtaining firmsupplies of natural gas. Wth the
conversion of the Plant to Orinulsion, oil generation would be
reduced to 9 percent of FPL's energy m x by 1999.



11. From an econom c perspective, the Plant is the best
site for an Orinmulsion conversion. Because of econom es of scale
in converting a large plant to a new fuel, and because the Pl ant
currently burns one of the nost expensive grades of fuel oil on
FPL's system conversion of the Plant maxi m zes the Project
savings. The Plant has port access and a pipeline which
facilitates the safe and econom c delivery of Orimulsion. As one
of the newest plants in the FPL system the Plant wll have a
long tine in service foll ow ng conversion

12. It is reasonable to expect that Oinulsion will be a
stable fuel source. Bitor America Corporation is a wholly-owned
subsidiary of Bitor S.A., which in turn is a wholly-owned
subsidiary of Petrol eos de Venezuel a, the national energy conpany
of Venezuel a and the fourth |argest energy conpany in the world.
Petrol eos de Venezuel a conpani es have an excel |l ent record of
contract performance. The recoverable reserves of bitunen from
which Orinmulsion is made exceed 40 billion nmetric tons,
conparable to the anobunt of crude oil in Saudi Arabia. Fuel
production facilities planned and in place in Venezuela are nore
t han adequate to neet the needs of the Plant.

13. The conversion of the Plant to natural gas is not a
viable alternative. Such a conversion would not reduce
electricity costs to FPL's custoners, but instead would increase
t hem by approximately $233 nillion over 20 years due to the
rel atively higher cost of natural gas conpared to the No. 6 fue
oil currently used at the Plant.

Soci oeconom ¢ | npacts and Benefits of the Project

14. The Project wll have a positive inpact on the econony
of Manatee and Hill sborough Counties. Construction enpl oynent
wi || average 347 direct enployees over the two-year construction
period, for a direct payroll ranging from$12.5 to $17.5 mllion
in 1996, $19.0 to $24 mllion in 1997, and over $2 nmillion in the
first quarter of 1998. An average of 333 indirect jobs also wll
be created during construction by increased expenditures of
construction enpl oyees, for average indirect wages of $6.4
mllion a year

15. Operation of the Project will result in 190 new jobs
with an annual payroll of about $4.5 million. This includes 40
direct permanent jobs at the Plant with an annual payroll of $1.5
to $2.0 mllion, and 69 additional indirect jobs with a $1.3
mllion annual payroll. Trucking of |linmestone, gypsumand fly-
ash will create another 45 direct jobs and 36 indirect jobs, with
a conbi ned annual payroll of $1.5 mllion.



16. FPL's property taxes paid to Manatee County gover nnent
will increase by $700,000 per year and port charges paid by FPL
to Port Manatee for fuel shipnments through that port wll nore
than triple, to about $2.2 nmillion per year.

17. Assum ng that the new operations enployees will be new
residents to the area, the increased enploynment will result in
approxi mately $203, 000 of additional costs to Manatee County for
community services. This conpares to additional tax revenues to
Manat ee County fromthose famlies and the Plant of about
$2, 530, 000 per year, for a net positive governmental revenue
i mpact of about $2.3 nmillion per year. Additional annual tax
revenues of $108,000 to Hillsborough County are within 10 percent
of the additional annual cost of services of about $119, 000 per
year for enployees expected to reside in that County.

18. Fuel savings fromthe Project will have a significant
positive inpact on economc activity in the state. The $4.0
billion in net savings over 20 years wll|l generate an average of
$136 million a year in increased sales or business activity in
the state, $41 mllion a year in increased earnings, and an
average of 2,056 new jobs, in addition to the | ocal economc
i npacts of construction and operation of the Plant.

19. Overall electric bill savings to tax-supported
governnental custoners of FPL will range from$1.75 mllion to
$22.83 million a year, even assunm ng that these custoners'
el ectric consunption does not increase from 1994-95 |evels. This
nmoney w || be available either to fund additional governnental
services, or to reduce or offset tax increases.

20. The Project will enable FPL to be a nore conpetitive
electric utility by substantially reducing its fuel costs, which
are about 99 percent of the variable costs of generation, about
two-thirds of the total cost of generation, and about one-quarter
of the retail price of electricity. Conversion wll make the
Pl ant cost conpetitive with coal-fired plants in adjacent and
nearby states, with which FPL wll have to conpete if and when

retail wheeling -- the ability of custonmers to choose their
supplier of electric generation -- becones a reality in Florida.
21. In the long run, by allowng FPL to remain a | ow cost

provi der of electricity, the Project wll help keep electric
generating business activity in Florida, with the associ ated

j obs, tax revenues, and econom c activity. This creates a W n-
Wi n-win situation for FPL's custoners, FPL's investors, and the
citizens of Florida.

Project Site and Vicinity



22. The site of the Project is within the existing 9,500-
acre Plant site. This site is located in the unincorporated,
north-central area of Manatee County, Florida. The site is
approximately 15 mles northeast of Bradenton and 25 mles
sout heast of Tanpa. The site is |located north of State Road 62
and approximately 5 mles east of both the community of Parrish
and U.S. 301. Saffold Road marks the eastern boundary of the
9,500-acre site while an FPL-owned railroad line is along the
western boundary of the site. The Little Manatee R ver fl ows
t hrough the northern boundary of the Plant site.

23. Principal access to the Plant site is provided from
State Road 62 which intersects wwth U S. H ghway 301 to the west.
The FPL-owned rail line that serves the site connects to the
Pal retto area, southeast of the Plant. An existing FPL fuel
pi pel i ne connects the Plant site to Port Manatee, approximtely
14 mles to the northwest. Existing electrical transm ssion
lines run east and west fromthe Plant site.

24. The Project will be undertaken within a 470-acre parcel
whi ch enconpasses the existing Plant and ot her existing
facilities, including two 500, 000-barrel fuel storage tanks,
wast ewat er treatnent areas, sw tchyards, and other buil dings.

The Project site also includes areas that are currently used for
agriculture that may be used for storage and di sposal of by-
products fromthe new pollution control equipnent.

25. The existing 9,500-acre site includes a 4,000-acre
cool i ng pond which provides cooling water to the power plant. A
makeup wat er punping station located on the Little Manatee River
provi des makeup water to the cooling pond. A spillway structure
for emergency rel eases during high water levels in the pond is
al so located along the Little Manatee River. QOher on-site
facilities include various mai ntenance buil dings, an existing
el ectrical switchyard and an on-site rail spur. The other areas
of the Plant site are used for various agricultural, cattle or
ti mber operations.

26. Existing land uses wwthin 5 mles of the Plant site
consist mainly of agricultural and pasture | ands, interspersed
with owdensity residential areas and undevel oped vegetative
areas. I ndividual residences are | ocated on one of the two
outparcels that are located within the boundaries of the Pl ant
site, as well as along State Road 62 at the southern perineter of
the site and along Saffold Road to the northeast.

27. FPL al so owns and operates an existing fuel term nal
al ong the eastern edge of Tanpa Bay as an associated facility for
the Plant. The 55-acre fuel termnal is |ocated at Port Manatee,
approximately 14 mles northwest of the Plant in the



uni ncor porated area of northwestern Manatee County. Light and
heavy industrial uses are located in the i nmedi ate area
surroundi ng the term nal

Land Use and Conprehensive Pl an Consi stency

28. The site is an appropriate location for the Project
froma |l and use planning perspective and will not cause any
adverse inpact on land use. The Project involves installation of
pol lution control equipnent at an existing power plant site that
has been used for power generation since the 1970s. The area in
which the Project will be undertaken is |ocated sone distance
from adjacent to surrounding properties. A 350-foot |andscaped
buffer will be established adjacent to the nearest property west
of the Project area. A landscaped buffer will also be
established to screen the site fromresidences |ocated to the
south along State Road 62.

29. The Project also wll comply with the devel opnent
standards contained in the Manatee County Land Devel opnent Code,
with the exception of one aspect of the |andscape standards for
which FPL is seeking a variance. The Manatee County Code,
Section 715.6.5, allows the County Planning Director to approve
relocation of up to 30 percent of the required | andscaping to
anot her portion of the site. The requested variance would all ow
100 percent of the | andscaping materials normally installed as
foundation plantings for new buildings and parking lots to be
pl aced instead within the designated | andscape buffers near the
boundaries of the site. The variance would allow | andscaping to
be done where it would benefit the nost people. The Project wll
conply with all other applicable ordinances and regul ati ons of
Manat ee County, including the County noise ordi nance and buil di ng
codes, if the 53 conditions recomended by Manatee County are
included in the certification order.

30. The Project, if approved with the conditions proposed
by Manatee County, is consistent with the goals, objectives and
policies of the adopted Manatee County Conprehensive Plan with
one exception relating to the wetland mtigation ratios contained
in the Conprehensive Plan. The site is designated for power
pl ant use under the Manatee County Future Land Use Map under both
the agricultural rural classification and the Public/Sem -Public
| uses. Objective 3.2.1 of the County's plan is to maintain and
enhance water quality and quantity of Lake Manatee; the Project
is consistent with the septic tank use and other policies through
whi ch the objective is to be achi eved under the plan. The
Project will conply with Manatee County zoni ng standards. The
Project site also is consistent wwth the goals and objectives of
the State Conprehensive Plan and the Conprehensive Regi onal
Policy Plan of the Tanpa Bay Regi onal Pl anni ng Council .



Existing Plant and Facilities

31. The Plant currently consists of two oil-fired
generating units of 800 MWV each, for a total generating capacity
of 1600 MW The first unit went into service in October 1976,
and the second unit in Decenber, 1977.

32. FElectricity is generated in the existing units by
conbusting fuel in the boilers. The heat of conbustion converts
water in the boiler tubes to high pressure steam This steam
drives a large steamturbine which is connected to an el ectri cal
generator. Electricity then flows out to the existing swtchyard
and out of the site over the existing transm ssion |ines.

33. The Plant currently burns | owsulfur No. 6 fuel oi
with a sulfur content no greater than 1 percent. No. 6 fuel oi
is principally the residue of operations in which Iight and
medi um crude oils are fractionally distilled and processed to
produce gasoline, diesel fuel, and other products. As the
"bottom of the barrel,” No. 6 fuel oil is a heavy viscous
materi al from which higher value products can no | onger be
economcally recovered. The Plant is also currently permtted to
burn No. 2 fuel oil, natural gas, and on-specification used oi
from FPL operations.

34. Existing controls for air em ssions include several
conbustion techniques within the boiler to mnimze fornation of
nitrogen oxides (NOx). Particulate matter (PM from fuel
conbustion is controlled using nechani cal dust collectors that
use centrifugal force to renove PMfromthe flue gas. Em ssions
of sul fur conpounds, such as sulfur dioxide (SO2), are controlled
only by limting the sulfur content of the fuel oil.

35. Cooling water is continuously punped fromthe cooling
pond t hrough the Plant condensers and heat exchangers that absorb
the rejected energy fromthe steamturbine. Heated water from
t he condensers is discharged back into the cooling pond where the
energy is dissipated to the atnosphere through evaporation.
Utimately, the cooling water circul ates through the pond back to
the Plant intake structure and is recirculated through the Pl ant
condensers and heat exchangers. Wter loss is continually
experienced in the cooling pond as a result of evaporation. Water
| osses fromthe pond al so occur due to seepage through the pond
enbanknment and bottom and as a result of other Plant water
consunptive uses. Makeup water is therefore required to maintain
the pond at its design operational |level. Mkeup water is
currently provided through a conmbi nation of rainfall and water
diverted fromthe Little Manatee River. A system of toe drains



around the perineter of the pond al so captures the seepage
t hrough the enbanknments and returns that water to the pond.

36. Service water, including process water for current
operation of the Plant, is primarily obtained fromthe cooling
pond, with three existing on-site wells used as a backup source.
Service water is used for various processes in the Plant, such as
soot blowing fromboiler surfaces and for fire protection. The
Pl ant process water system also provides ultra-pure water for the
Pl ant, such as for makeup to the steam and water cycles in the
power generating process.

37. The existing wastewater treatnent facility for the
Plant includes two lined neutralization basins, two |lined solids
settling basins, a drying basin, and a |lined stormwater basin for
col l ection of runoff from equipnment areas. Such stormater
runoff is stored in the stormnater basin, drained through an
oi | /water separator and recycled to the cooling pond. |Industrial
wastewaters are treated either in the neutralization basins or in
the solid settling basins and recycled to the cooling pond.

Coll ected solids are periodically transferred to a drying basin
where they are stored and dried prior to off-site disposal in a
licensed facility.

38. FPL receives No. 6 fuel oil for the Plant at Port
Manatee, to the northwest. Fuel is stored at the existing fuel
term nal near Port Manatee, transferred to the Plant via a 14-
mle-long buried pipeline, and then stored in storage facilities
at the Pl ant.

39. At Port Manatee, vessels are noored at the port berth
and unl oaded t hrough docksi de unl oadi ng hoses. Fuel unloading is
nmoni t ored continuously by personnel at the dock as well as
operators at the termnal. Fuel is transferred fromthe port
berth to the FPL Port Manatee termnal via a 1.7-mle, 30-inch
di aneter pipeline which is cathodically protected agai nst
corrosion and hydrostatically tested annually to insure its
continued integrity.

40. At the Port Manatee termnal, fuel is stored in two
500, 000-barrel fuel storage tanks that are contained within
earthen berns to provide secondary containment in the event of an

overfill or loss of a storage tank. The four fuel storage tanks
at Port Manatee and at the Plant are equipped with safety
shutdowns to prevent overfilling of the tanks. The four storage

tanks are cathodically protected agai nst corrosion.

41. Fuel is transferred fromthe Port Manatee termnal to
two 500, 000-barrel fuel storage tanks at the Plant via a 14-m| e-
| ong, 16-inch-dianeter steel pipeline. The pipeline is jacketed



and coated to provide corrosion resistance and also is
cathodically protected by an inpressed electrical current to
danpen corrosion of the pipeline. The pipeline is equipped with
a mdpoint block valve as well as valves at the term nal and at
the Plant ends of the pipeline. Both pipeline facilities are
patrolled at |east 26 tinmes a year by FPL and are enrolled in the
State's "One-Call" |ocating systemto advise FPL in the event

t hat excavation occurs near the pipelines. During all transfers
of fuel, continuous nonitoring of the transfers is conducted by
monitoring the volunes of fuel transferred across the pipeline.

Orinmul sion Conversion Project Mddified and New Facilities

42. Conversion to Orimulsion will involve changes to
several of the existing facilities and the installation of new
equi pnent, principally for the control of air em ssions.
Enhancenents to heat transfer surfaces within the existing
boilers will allowthemto operate nore effectively and
efficiently with the firing of O nul sion.

Fuel s and Fuel Delivery, Storage and Transportation

43. Oinulsion is an emul sion conposed of approximtely 70
percent bitunmen and 30 percent water, with less than 0.65 percent
addi tives, including a nonyl phenol polyethoxylate surfactant.

44, The surfactant in Oinulsion conprises approxi mately
.17 percent (+/- .02 percent) by weight of Oinulsion, and may be
increased in the future to as much as .2 percent (+/- .02
percent), for a maxi mum of .22 percent.

45, Oinmulsion is currently used as a boiler fuel in 6
power plants in England, Denmark, Japan and Canada.

46. After conversion, FPL may use high-sul fur fuel oi
(HSFO w th maxi mum sul fur content of 3.0 percent, as an
alternative fuel at the Plant if Orinulsion is not avail abl e.
Lowsul fur fuel oil wll also be an alternative fuel. No. 2 fue
oil, natural gas and/or propane may be fired during unit startup.
On- specification used oil from FPL operations may al so be fired.

47. Oinmulsion will be transported from Venezuela to Port
Manat ee by Bitor Anerica Corporation. Ownership of the
Oimulsion wll transfer to FPL when the fuel passes the fl ange
bet ween the vessel and offl oading hose at Port Manat ee.

48. Follow ng the conversion of the Plant to Oinul sion,
there will be approxi mtely 100 vessels each year delivering
Oinmulsion to Port Manatee, which is approxi mately double the
nunber of current No. 6 fuel oil deliveries to FPL. The system



used currently for delivery of No. 6 fuel oil from Port Mnatee
to the Plant will be used in the future for deliveries of
Ori nmul si on.

49. Prior to the conversion of the Plant to O nul sion, new
unl oadi ng hoses will be installed at Port Manatee and pressure
tested to insure their structural integrity. Al four fuel oi
storage tanks will be inspected and inproved through the
installation of internal fiberglass liners. The 14-m | e fuel
delivery pipeline will be electronically inspected using a "smart
pig" that will survey the wall thickness of the entire
circunference of the pipeline. Follow ng conversion, a "snart
pi ggi ng" inspection programw ||l be inplenmented for the 14-mle
pipeline with the first inspection within 30 nonths and then
conducted every five years. The nonitoring systemfor the 14-
mle fuel pipeline will be upgraded to incorporate a conputer-
based nonitoring systemthat will be tied into FPL's | eak
detection systemfor the pipeline. This new |eak detection
systemw || |ower the detection |imt for the pipeline dow to 25
barrels. In addition, FPL will continue to performtank-to-tank
mass bal ances and end-of -batch inventory reconciliation to track
fuel leaving the termnal and arriving at the Plant. These
measures will allow FPL to detect a |l eak as small as 1/64th of an
inch in the pipeline. These fuel storage and transportation
facilities will continue to be operated in accordance with al
appl i cabl e regul ati ons.

50. Over the past 17 years, FPL has experienced no | eaks or
breaks in these pipelines. In the event a future | eak or break
occurs, operation of the pipeline involved will be halted
i mredi ately upon detection and the pipeline will be surveyed to
| ocate evidence of fuel outside the pipeline. FPL would then
conduct appropriate cleanup and renedi ati on, using techni ques
simlar to those used to clean up fuel oil spills on | and.

Air Em ssion Controls

51. Wthin the boilers, the existing fuel burners wll be
replaced with new | ow-NOx burners that will control the formation
of NOx during conbustion. Reburn technology also will be
installed in both boilers to stage the conbusti on process and
further mnimze the formation of NOx. The new | ow NOx burners
and reburn fuel injectors will replace the existing NOx controls
for the Pl ant.

52. Two electrostatic precipitators (ESPs) w il be
installed for each generating unit to control particulate matter
(PM resulting fromfuel conbustion. The ESPs renove PM by
passing it through an electrical field. A negative charge is
pl aced on the PM causing it to mgrate toward positively charged



plates in the ESP. The PMcollects on the surface of the plates
and is periodically renoved by rapping the plates, causing the

| ayer of collected dust to shake | oose and fall to conpartnents
at the bottomof the ESP as flyash. Approximately 90 percent of
the PMentering the ESP will be renoved. The ESPs also w |
remove toxic substances fromthe flue gas.

53. Following the ESPs, a flue gas desul furization (FQD)
unit, or scrubber, will renmove SO2 and ot her sul fur conpounds
fromthe flue gas. Flue gas enters the scrubber where it neets a
i mestone/water slurry mxture and the |inmestone reacts with the
S22, formng calciumsulfate or gypsum The water and gypsum
fall into a tank at the bottom of the scrubber. The clean flue
gas then passes through a mst elimnator, which recovers sone of
the water vapor in the flue gas. The clean flue gas then exits
the Plant via the existing chimmeys or stacks. The scrubber wll
remove 95 percent of the SO2 fornmed during conbustion. ESPs and
scrubbers are wel |l -proven technol ogi es that have been in use for
nore than 30 years.

54. Linmestone used in the scrubber will be delivered by
truck to the site. It will be transferred to a receiving hopper
and then into on-site |inmestone storage silos, which will provide
three days of storage. A backup |inestone storage pile,
provi di ng 30 days of supply, will also be established to insure
[ imestone availability if deliveries are interrupted. The
limestone will be processed in a ball mll, conmbining it with
water and grinding it to a fine consistency to create the
i mestone slurry used in the scrubber system

55. Measures will be taken during delivery and transfer of
I imestone to control em ssions of PMand fugitive dust that m ght
be generated. These neasures include covered trucks, paving of
on-site roadways and use of covered transfer conveyors. The
I imestone will be noist when received and therefore will not be
dusty. However, water sprays wll be used on the open storage
pile if it gets dusty from prol onged dry peri ods.

Water Uses and Treat ment

56. The conversion to Orinmulsion will increase service and
process water uses wthin the Plant. The principal increase in
such water use will be for the new pollution control equipnent.

Water fromthe groundwater wells will be used directly in the
scrubber with a nenbrane softener system added, if needed, to
treat hardness in the well water. Additional process water
treatment systens will be installed, consisting primarily of an
upgrade of an existing reverse osnosis plant to provide up to 500
gal l ons per m nute of process water for use in the boiler makeup
wat er system and in soot bl ow ng.



57. The existing industrial wastewater treatnent system
wi Il continue to handl e wastewaters produced by the converted
Plant with a new wastewater treatnent plant added to treat rinse
and wash waters fromthe existing solids settling basin. Treated
wast ewaters from both the wastewater treatnent system and the
wat er treatnment systens will be recycled to the cooling pond to
t he maxi num extent practicable.

58. The existing potable water treatnent system and
donmestic wastewater treatnent systemw ||l not require any changes
as a result of the conversion except to extend distribution |Iines
and service |lines, respectively, to the new buil dings.

By- Product Reuse and Di sposal

59. Gypsumrecovered fromthe scrubber will be dewatered,
filtered, and rinsed to produce high-quality gypsum usable as the
primary ingredient in wallboard or dry wall. Pure Air of Munatee
has a 20-year contract for National Gypsumto use the scrubber
gypsumto produce wal |l board at its Tanpa production plant. Use
of scrubber gypsumto manufacture wall board has occurred for many
years, including use by National Gypsum In addition to this
maj or off-site use of gypsum Pure Air has contracts to supply
| ocal cenment manufacturers with gypsumfor use in the manufacture
of Portland cenent. The conbined capacity of the contracts is
greater than the converted Plant's annual gypsum producti on.

60. Flyash will be collected in the ESPs and conveyed by
pneumati ¢ conveyor systemto totally enclosed silos. The flyash
wll then be fed into a processing facility to make conmerci al
by- products for shipnment to off-site users. Pure Air has
devel oped several potential commercial uses for flyash with the
primary market expected to be the asphalt products industry.
Pure Air is seeking to sell all of the flyash to that industry.
In addition, flyash may be sold for use in Portland cenent
manuf acturing. These environnmentally sound uses of flyash would
add value to the ultimate products produced. The vol une of
flyash to be produced at the Plant could be used entirely by
three cenent manufacturers within the Manatee County/Hill sborough
County area.

61. A 15-acre tenporary storage area for the gypsum by-
product will be constructed west of the existing Plant. The
purpose of this tenporary by-product storage area is to stockpile
gypsumso that it can be supplied to the off-site users when the
Plant is shut down for maintenance or to store it during periods
when the wal | board manufacturer or cenent plants may not be in
operation. Normally, one to two nonths of gypsumw | be stored
inthis area, which will have capacity for up to six nonths of



gypsum production. Gypsumw || be trucked to the on-site
tenporary by-product storage area over internal roads. It wll
be reclaimed as needed and transported to the various
manufacturing facilities.

62. While there are no specific agency regul ations or
desi gn standards that apply to the design and operation of the
tenporary by-product storage area, FPL has commtted that the
storage area wll be lined with a conposite gypsunisynthetic
I iner designed in accordance with DEP's |iner requirements for
phosphogypsum managenent under Rule 62-673, F. A C. The design of
the storage area will conply with all of the design criteria of
DEP Rul e 62-673, F.A.C. Use of these design standards as a guide
W ll insure that surface water and groundwater wi |l be adequately
protected fromany inpacts associated with the tenporary by-
product storage area. The tenporary by-product storage area is
out side the 100-year flood plain, is not located within 200 feet
of any natural or artificial surface water body that m ght
recei ve untreated surface discharges, and is not within 500 feet
of an existing or approved drinking water supply. Any rainfal
that contacts the stored gypsumw | be collected and used as
makeup water in the pollution control system and not di scharged
off-site. The storage area will be berned to contain rainfal
froma 100-year/ 24-hour stormevent. G oundwater nonitoring
wells will be installed around the tenporary by-product storage
area and sanpl ed sem annually to nonitor for any possible
groundwat er contam nation fromthe storage area.

63. To insure long termoperation of the converted Pl ant,
the Project design has included a 158-acre on-site disposal area
for gypsum and flyash. The |long-term di sposal area will only be
constructed if it becones infeasible, inpracticable, or
uneconom cal to continue to sell the by- products or to use off-
site disposal facilities. The backup by-product disposal area
woul d be | ocated west of the existing units and is sized to hold
100 percent of the by-products generated over a 20-year period.

64. \While no specific agency regul ations or design
standards apply to the backup by- product disposal area, it would
be designed in accordance with the requirenments of Rule 62-701,
F.A C., which establishes design standards for Cass | landfills.
The gypsum di sposal area, designed for a full 20 years of by-
product, would be approxinmately 100 acres with a naxi mum hei ght
of 115 feet above ground surface. The separate flyash di sposal
area woul d be approximately 20 acres with a maxi nrum hei ght of 45
feet. The other 38 acres would be used for stormnater and
| eachat e ponds and perineter bernms and roads. The disposal areas
woul d be divided into ten phases or cells, each hol ding
approximately two years of ash or gypsum production fromthe
Plant. This phasing would m nimze the required construction



whi ch further m nim zes environnmental damage, including inpacts
to wetlands. A 350-foot-w de vegetated buffer would be

mai nt ai ned between the western edge of the disposal area and the
FPL property |line along the nearest outparcel.

65. The by-product disposal area will be constructed with a
double liner systemto prevent inpacts to groundwater. The
bottomliner will be above the seasonal high groundwater table.
The di sposal area will have a primary | eachate coll ection system
above the upper liner and a secondary | eachate collection system
bet ween the upper and lower liners. The |leachate will drain to
sunps in the | eachate collection systemand then will be punped
to two doubl e-lined | eachate ponds capabl e of containing a 25-
year/ 24-hour stormevent with three feet of freeboard. Any
| eachate collected in the ponds wll be punped for use in the
pol luti on control equi pment and not be discharged off-site. Once
a disposal cell is filled, it will be closed and capped with a
synt heti c geonenbrane and protected by about two feet of soil to
prevent rainfall fromleaching in and contacting the gypsum or
flyash. The soil wll be grassed to prevent erosion. Follow ng
cl osure of the disposal area, continuing maintenance and
monitoring will be undertaken.

Rai | and Road | nprovenents

66. FPL will construct new turn | anes and accel eration
| anes at the intersection of the Plant entrance road and State
Road 62. These roadway inprovenents will facilitate turning in
and out of the Plant and reduce delays for through traffic on
State Road 62. FPL will inprove the existing rail line serving
the Plant and install a newrail curve where the existing Plant
spur intersects with the existing rail line north of the Pl ant.
The existing rail line between the Plant and Pal netto will be
repaired and mai ntained to American Railway Engi neering
Association Class | standards. This rail line wll be used for
delivery of materials during construction and nai ntenance of the
existing units and in the future, if feasible opportunities or
needs develop, to transport |inmestone to the site and renove
gypsum and flyash fromthe site.

Surface Water Managenent Systens

67. Construction and operation of the Project will involve
treatnent, storage and nanagenent of surface water runoff
resulting fromrainfall on the Project site. A surface water
managenent system and associated facilities, consisting of a
series of swales, culverts, and treatnent ponds, already exist
within nmuch of the Project site. During Project construction,
the existing stormnvater treatnent areas wll provi de nanagenent
of stormmvater runoff and will neet the applicable regul ati ons of



SWFWWD, Manatee County and ot her agencies. During operation,
rainfall that falls within areas that could potentially be
contam nated by fuels are treated as industrial wastewater and
treated in the Plant's industrial wastewater treatnent system
prior to discharge to the cooling pond. As part of the Project,
new dr ai nage areas wth stormwater runoff that may potentially
contact Orimulsion will be isolated fromthe existing runoff
coll ection system and processed through a new, |ined stormater
basin and a new bitunmen/ water separator

68. A new stormnater detention pond will be constructed
south of the power block to capture and treat runoff from new
roadways. A perineter swale systemw || be constructed to serve
the new railroad curve between the existing main rail line and
the existing Plant spur. Rainfall within the area around the
three new wells adjacent to the west bank of the cooling pond
Wl be captured in a closed system designed to hold a 100-
year/ 24- hour storm

69. At the Plant fuel termnal, the existing surface water
managenent systemw ||l be nodified to incorporate a new
bi tumen/ water separator, in addition to the existing oil/water
separator. The water wll be discharged within the enmbanknent
area around the fuel storage tanks, which has the capacity to
hold the rainfall froma 100-year/24-hour storm

70. For the 15-acre tenporary gypsum storage area, a
perinmeter bermw Il contain a 100- year/24-hour rainfall within
the storage area. This rainfall will be isolated fromthe
wat er shed and punped to the pollution control equipnent for use
as makeup water. For the 158-acre backup by- product disposal
area for gypsumand flyash, rainfall that may conme in contact
W th by-products in open cells will be punped to a separate
stormnvat er and | eachate pond and recycl ed as nmakeup water to the
pol lution control equipnment. Runoff fromclosed portions of the
di sposal area will be routed to new stormwvater ponds, treated and
punped to the cooling pond.

71. Al of these stormmater managenent facilities wll
conply with the criteria for water quality treatnment and water
quantity retention prior to discharge, as established by the
SWFWWD, Manatee County, the DEP and the Steam El ectric Quidelines
under 40 CFR Part 423.

Project Construction and Schedul e

72. Construction of the Project will require approxi mately
two years. Followi ng permt approval, construction would
commence with the rel ocation of existing equipnment and the
installation of foundations for the new pollution control



equi pnent. During initial construction, the Plant would still be
operated. For the last 90 days of construction the Plant woul d
cease operation and FPL woul d undertake the boil er enhancenents.
This woul d involve installation of the new | ow- NOx burners and
tie-in of the pollution control equipnent. Pure Air will design
and install the new pollution control equipnent while FPL wll be
responsi ble for construction of the boiler nodifications and
alterations to the fuel delivery system

73. Construction inpacts to natural areas are expected to
be m nor since much of the construction will be undertaken within
t he exi sting devel oped area of the Plant and only | ocalized
excavation, grading and levelling will be necessary. Tenporary
dewat eri ng of groundwater may be necessary during construction of
foundations for the pollution control equipnment. Fugitive dust
generated fromconstruction traffic and excavation wll be
m nimzed by water sprinkling. Oher open areas wll be either
paved or vegetated to reduce fugitive dust and w nd erosion.

74. Under the arrangenent between FPL and Pure Air, of the
total capital cost of approximately $263.54 million,
approximately $83.5 mllion will be paid for by FPL, and $180
mllion, including pollution control facilities, wll be paid for
by Pure Air.

Transportation

75. FPL conducted traffic analyses to determne if the
exi sting roadways in the area would operate within established
| evel s of service based upon increased volunes of traffic
associ ated both with construction and operation at the site.
During construction, the magnitude of traffic inpacts wll be
directly related to the nunber of construction enployees. Wile
peak construction enploynent is expected to reach 577 enpl oyees,
for purposes of the traffic inpact analysis it was assuned that
construction enploynent woul d peak at 640 enpl oyees, representing
a worst case assunption. During Plant operations, 40 new
enpl oyees are expected to work at the Plant. |In addition, trucks
Wl be used to deliver |inmestone and renove gypsum and fl yash
fromthe site. The maxi mum nunber of trucks used for this
pur pose woul d represent 202 round trips per day, in and out of
the Plant site. However, it is expected that the same trucks
used to renove gypsumfromthe site will be used to backhau
limestone into the site. Backhauling would reduce the nunber of
trucks for delivery of |inmestone and gypsumto about 60 percent
of the maxi mum | evel .

76. Existing roadways and intersections in the site
vicinity are currently operating at acceptable | evels of service
as adopted by county and state transportation agencies. A



traffic inpact anal ysis, using conservative nethodol ogi es and
assunptions, denonstrated that with the additional Project
traffic, the area roadway network and intersections will continue
to operate acceptably in accordance with agency standards and

| evel s of service. Al of the roadways in Manatee County and

Hi | | sborough County that would be used for truck traffic are

desi gnated by functional classifications for truck traffic. Al

of these roadway segnments are currently serving through traffic
and truck traffic today.

77. Wiile Project-related traffic will conply with
appl i cabl e agency standards, FPL has commtted to several roadway
i nprovenents to enhance traffic-related novenents in the area.
FPL will construct a left-turn lane from State Road 62 into the
Pl ant entrance, as well as a west-bound accel eration | ane al ong
State Road 62 | eaving the site. These inprovenents will reduce
delay for traffic travelling along State Road 62 past the FPL
site. FPL will fund installation of a traffic signal at the
intersection of State Road 62 and U. S. 301 west of the Plant
site, if the Florida Departnment of Transportation decides that
traffic signal is warranted. Project truck traffic for delivery
of |imestone and renoval of gypsumw ||l be limted during norning
hours when school buses woul d be operating along the trucking
haul route. In addition, FPL will install school bus stop signs
and school bus shelters along the primary haul route. FPL will
pay its fair share of the cost of any deterioration of area
roadway surfaces caused by the Project's trucks. These
i nprovenents are beyond what would be required to conply with
appl i cabl e agency standards as all of the roadway facilities are
operating w thin agency standards.

78. Rail delivery of |inmestone and renoval of gypsum was
consi dered during the original devel opnent of the Project.
However, rail shipnents of these products was deened not to be
feasible currently for several reasons. |Investigations showed
that both the gypsumthat would be produced at the Plant and the
I imestone and linerock likely to be delivered to the Plant cannot
be unl oaded from conventional rail cars, based on testing of
avai lable rail car types. Several of the |limestone quarries that
may be used to supply |inmestone do not have rail access or rai
facilities. Also, National Gypsum does not have rail facilities
for unloading gypsumat its existing plant. Moreover, if use of
rail shipnments were feasible, trains hauling gypsumto the Tanpa
wal | board manufacturing plant woul d pass through 150 at-grade
crossings in Manatee and Hill sborough counties and the rail route
woul d go through downt own Tanpa.

Noi se | npacts



79. Noise inpacts fromthe Project will not exceed
appl i cabl e noi se standards.

Ar chaeol ogi cal and H storic Sites

80. The Project will not affect any known archaeol ogi cal or
historical sites. Appropriate Conditions of Certification have
been proposed to protect such resources if discovered |ater.

Air Em ssions, Controls, and I npacts
Exi sting and Proposed Em ssions

81. FPL received air construction permts for the Plant
units fromthe Florida Departnent of Air and Water Pol |l ution
Control (DWPC) in 1972 and air operation permts fromthe Florida
Depart ment of Environnmental Regulation (DER) in 1977 and 1978.
FPL currently utilizes fuel quality and conbustion controls to
achieve existing permtted emssion limts for SO2, NOx, PM and
visible em ssions. The existing emssion limts for SO2 and NOx
are nore stringent than emssion limts for nost power plants in
Fl ori da.

82. Although the Plant units currently are permtted to
operate at a 100 percent capacity factor (i.e., utilization
rate), the units historically have operated at an average annual
capacity factor of approximtely 30 percent, due in large part to
fuel oil costs. As a result of the conversion to Oinulsion, the
Plant units are expected to operate at an annual average capacity
factor of 87 percent. Despite the increase in Plant utilization,
total short-term (hourly) and total annual (tons per year or
"tpy") air em ssions are expected to decrease in conparison to
both permtted and historical levels. Wth installation of FGD,
actual em ssions of SO2 w il decrease by approximately 13, 000 tpy
or 45 percent fromhistorical levels. Simlarly, with
installation of ESPs, annual em ssions of PMand toxic substances
also will decrease, and visible emssions will be limted to 20
percent opacity instead of the 40 percent |evel authorized under
existing permts. Although | ow NOx burners and reburn technol ogy
wll be installed on both units to achieve a reduction fromthe
existing short-term NOx em ssion rate, annual em ssions wll
i ncrease by approximately 6,000 tpy due to increased Pl ant
operation. Likew se, short-termem ssions of carbon nonoxi de
(CO wll decrease; but annual em ssions will increase by
approxi mately 3,500 tpy.

83. Because the converted Plant is expected to displace
other plants in FPL's generating system it is expected that the
Project also will affect air em ssions on a systemw de basis.
Based on an anal ysis of projected fuel usage and em ssion rates



for the various units in FPL's systemthrough the year 1999, the
Project will result in systemw de reductions in air em ssions of
all pollutants except CO In the first year of Project
operation, for exanple, systemw de em ssions of CO are predicted
to increase by 2,607 tons; but there will be significant
reductions in all other pollutants, including PM(-2,252 tons),
SO2 (-48,626 tons), NOx (-10,425 tons), volatile organic
conpounds or "VOCs" (-109 tons), and toxics (-181 tons). The
anal ysi s nmade appropriate assunptions concerni ng other FPL
permts, power purchase contracts and changes in power demand
from popul ati on growt h and ot her factors.

Best Avail able Control Technol ogy for NOx

84. DEP has determ ned that conversion of the Plant units
to fire Oinmulsion constitutes a "nodification" subject to review
under DEP's Prevention of Significant Deterioration (PSD)
regul ations in Chapter 62-212, F.A C. For nodifications of
exi sting sources, these regulations require a determ nation of
Best Avail able Control Technology (BACT) for all air pollutants
which will experience em ssion increases in excess of applicable
significant emssion rates. Rule 62-212.400(1)(f), F.A C
Because NOx and CO em ssion increases exceed applicable
significant emssion rates as a result of the conversion to
Orinmulsion, BACT is required for those pollutants.

85. DEP rules define "Best Avail able Control Technol ogy" or
"BACT" as:

An emissions |limtation, including a visible
em ssion standard, based on the maxi num degree
of reduction of each pollutant emtted which
t he Departnent, on a case by case basis,
taking into account energy, environnental,
and econom c inpacts, and other costs, deter-
m nes i s achi evabl e through application of pro-
duction processes and avail abl e net hods,
systens and techni ques (including fuel
cleaning or treatnent or innovative fue
conbustion techniques) for control of each
such pol | ut ant.

Rul e 62-212.200(16), F.A.C. In determ ning BACT, DEP nust give
consideration to prior BACT determ nations of the U S

Envi ronnmental Protection Agency (EPA) and any other state, al
avail abl e scientific and technical material and information, and
the social and econom c inpacts of application of such

technol ogy. Rule 62-212.410(1), F. A C



86. DEP has no rule on making BACT determ nations. In
maki ng BACT determ nations, DEP attenpts to foll ow EPA
gui delines. Unfortunately, EPA also has not promul gated the
guidelines as rules; they consist of a 1990 draft entitled EPA
New Source Review Manual. To nmake matters worse, one reason why
the EPA draft guidelines have not been adopted as rules nay be
that they are so conplicated and confusing. It was noted by one
expert practitioner in the field that it is wth good reason that
the design of the cover of the EPA draft guidelines is a jigsaw
puzzle and, notwi thstanding their official title, practitioners
comonly refer to the guidelines as "the puzzl e book."

87. In accordance with EPA requirenents, DEP currently uses
a "top down" approach in determ ning BACT. Under the "top down"
approach, alternative control technol ogies are ranked in terns of
stringency. An emssion |limt reflecting the nost stringent
control alternative generally is selected as BACT unl ess rejected
as technically or economcally infeasible.

88. Under the "top down" BACT approach, the nobst stringent
NOx em ssion limt for sources simlar to the Plant units is 0.17
| bs/ mBtu (pounds per million British thermal units) of heat
i nput, using selective catalytic reduction (SCR) and conbusti on
control s.

89. SCR involves the injection of ammonia into the flue gas
in the presence of a catalyst. The ammonia reacts with NOx on
the surface of the catalyst, thereby transformng NOx into
nitrogen and water.

90. The SCR is not entirely selective; it also results in
undesired reactions, including the conversion of SO2 to SG3 and
the creation of ammonium sul fate and bi sul fate.

91. SCR systens require a flue gas tenperature in the range
of 600 to 750 degrees (F) which for sone applications can be
achi eved between the boiler and the air preheater upstream of the
ESP and FGD system This configuration is referred to as a
"front-end" SCR system Wth fuels such as Oinulsion and high
sul fur fuel oil which contain relatively high anounts of sul fur
and vanadi um however, a front-end SCR can | ead to significant
probl ens because the vanadiumin the fuel deposits on the SCR
catalyst and results in an ever-increasing SO2 to SO3 conversion
rate. Despite an extensive research program conducted jointly by
Eur opean and Anerican corporations involved in SCR manuf acture,
desi gn, and operation, there are no avail abl e neans of avoi di ng
the ever-increasing SO2 to SG3 conversion rate when a front-end
SCR is used with high-sul fur and hi gh-vanadi umfuels on utility
units operated at base-load (i.e., operated continuously).



92. Excessive SOB created by a front-end SCR can plug the
air preheater, which is a |large piece of equipnent approxi mtely
45 feet in diameter. |In addition, the SO3 condenses into
sul furic acid which corrodes the air preheater and ESP. There
are no avail able nmeans of protecting the air preheater fromthe
excessive S8 created by a front-end SCR system Additional
ammoni a can be injected after the air preheater to neutralize the
i ncreased SO3 and thereby protect the ESP. However, additional
ammoni a i njection causes nore operational problens including
ammoni a slip, which can contam nate the water in the FG and
partially | eave the stack as an em ssion, as well as an
addi ti onal ash stream which would result in either higher
particul ate em ssions or the need for a |arger ESP. For these
reasons, a front-end SCR systemis technically infeasible for the
converted Plant units, which are expected to operate base-| oaded
while firing Oinmul sion.

93. There was sone testinony that a front-end SCR has been
used on a unit which apparently has fired Oimulsion in Japan for
approxi mately one year. However, that was a snall peaking unit
that could be shut down for maintenance when needed. |In
contrast, FPL's plans for the converted Manatee Plant units is to
operate them as base-loaded units. Unlike peaking units which
operate sporadically, base-loaded units operate continuously and
are not out of service enough to allow for the performance of the
addi ti onal mai ntenance required for a front-end SCR system For
that reason, a front-end SCRis not technically feasible for
base-| oaded units firing Oimulsion.

94. Under a "back-end" design in which the SCR systemis
| ocat ed downstream of the air preheater, ESP and FGD, the
operational problens associated with the front-end system are
avoi ded because the ESP renoves vanadium and the FGD renoves
sul fur fromthe flue gas. However, there are significant energy,
envi ronnental, and econom ¢ di sadvantages to a back-end system
A back-end systemwould require installation of additional fans
to overcone significant pressure |loss and either duct burners or
st eam heat exchangers to reheat the flue gas to achieve the
tenperature necessary for the catalytic reaction. Approximtely
6. 72 percent of the energy generated by the boilers would have to
be used to power this additional equipnent--the approxi mate
equi val ent of the electrical use of 30,000 honmes. |In addition to
hi gher energy consunption, a back-end systemwould result in
secondary em ssions fromthe burning of additional fuel and
i ncreased capital and operating costs.

95. The EPA guidelines seemto say that both average and
increnental cost effectiveness should be used to eval uate
particul ar control options. Average cost conpares the total
anount of pollutant reduction froma conbination of technol ogies



to the cost of those technologies. Increnental cost

ef fecti veness assesses the cost of adding a technology to

em ssions already controlled to sone extent by other
technologies. O the two anal yses, DEP believes that increnental
cost effectiveness is the better accepted engi neering practice,
and there is a larger increnental cost database that can be used
for maki ng project-to-project conparisons. For these reasons,
DEP relies nore on the increnental cost effectiveness anal ysis.

96. In prior BACT determ nations for NOx em ssions, DEP has
viewed increnental costs in the range of $4,000 per ton of NOx
renoved as economcally viable. By conparison, DEP has
considered increnental costs in the range of $5,000 per ton of
NOx renpoved to be unacceptable in determ ning BACT for NOX.

97. The total capital costs of a back-end SCR system are on
the order of $80 mllion to $100 million per unit. Wen capital
costs are considered with operational costs and annual i zed over
time, the total per-unit cost of a back-end SCR system ranges
from$27 to 29 mllion per year.

98. Unlike SCR, which reduces NOx that has already forned
in the boiler, IowNOx burners mnimze the formati on of NOx by
reduci ng the tenperature and anmount of tinme that nitrogen and
oxygen have to react in the boiler. For the converted Pl ant
units, low NOx burners are capable of achieving a NOx em ssion
rate of 0.27 | bs/mmBtu or lower at a total capital cost of
approximately $5 million per unit. Operating costs are |ow, and
the increnmental cost effectiveness of | ow NOx burners used to
achieve a .27 I bs/mBtu enissions rate is only about $670 per ton
renoved

99. \When conpared to use of |ow NOx burners at a 0.27
| bs/mBtu NOx em ssions rate, the increnental cost of adding a
back-end SCR to achieve a 0.17 I bs/mBtu rate is in the range of
$8,000 to $9,000 per ton of NOx renpved, which is well in excess
of costs previously found to be too high in prior BACT
det erm nati ons.

100. Shortly before the start of the final hearing, FPL
agreed to add reburn, another conbustion control technol ogy, on
one unit as a test to ascertain if it could further reduce NOX
em ssions during the generating process; if so, FPL agreed to add
the technology to the other unit as well. However, FPL still
mai nt ai ned that the BACT em ssions Iimt should be set at .27
| bs/mMmBtu. By the end of the hearing, a stipulation was entered
into anong FPL, DEP, EPC and Pinellas County that reburn
technol ogy also will be installed on both units to achieve a NOx
emssions limt of no greater than 0.23 I bs/mBtu (30-day rolling
average) while firing Oimulsion. In addition, it was stipulated



by those parties that DEP nmay nodify the NOx em ssions [imt if

it is determned that a rate |lower than 0.23 | bs/mBtu can be
practicably and consistently achi eved based upon the results of a
si x-nmonth test programto be devel oped by a NOx Em ssions
Reducti on Team consi sting of representatives fromFPL, the | ow
NOx burner supplier, FPL's reburn technol ogy consul tant, DEP

Pi nel l as County, Manatee County and EPC.

101. The evidence was somewhat confusing as to the capital
and operating costs of the reburn technology. It appears that
the capital cost would be approximtely an additional $8 mllion
per unit, making the total capital cost of the conbination of |ow
NOx burners and the reburn technol ogy approximately $13 million
per unit. The evidence did not specify the operating costs.
However, the evidence was that increnental evaluation of the
addi tion of back-end SCR using the lower .23 | bs/mBtu em ssions
l[imt would result in SCR being even | ess cost-effective--nore on
t he order of $15,000 per ton of NOx renpved.

102. There is sone indication that, while BACT em ssion
l[imts for SCR systens have been set at .17 | bs/mBtu, the
technol ogy actually m ght be capable of achieving em ssion
reductions on the order of .10 | bs/mmBtu. |If the |ower em ssions
rate i s assunmed, SCR would | ook nore cost effective. However, no
cal cul ati ons were nmade based on the | ower em ssions rate, and
there was no conpetent evidence on which a finding could be nmade
that, for purposes of determ ning BACT, the cost-effectiveness of
back-end SCR shoul d be assessed based on the | ower em ssions
limt. The evidence was that the .10 | bs/mBtu was a design
em ssions rate for certain SCR equi pnent; the evidence called
into question the ability of SCR to achieve a continuous em ssion
rate of .10 | bs/ mBtu.

103. Although DEP has declined to give much weight to
consi deration of the average cost of NOx renobval, sone evidence
was i ntroduced at hearing on the average cost of reducing NOx
em ssions at the converted Manatee Plant using a conbi nation of
| ow NOx burners and back-end SCR  Under an average cost
effectiveness analysis, the emssions |imt determ ned to be
achi evabl e by a conbination of control technologies is conpared
to what EPA calls the "realistic upper bound"” uncontrolled
em ssions rate.

104. Using an "upper bound" em ssions rate of .58
| bs/mMmBtu, and an em ssions limt of .17 |bs/mBtu, one w tness
found the average cost of reducing NOx em ssions at the converted
Manat ee Pl ant using a conbination of | ow NOx burners and back-end
SCR to be on the order of just $2,000 per ton renoved. But the
use of .58 I bs/mMmBtu as the "upper bound" nunber was based on
i nconpl ete and to sone extent inaccurate information.



105. FPL and DEP presented evidence that the actual average
cost per ton of NOx renoved is nore on the order of $4, 300.
These anal yses used .395 (or .4) |lbs/mBtu as the "upper bound"
starting point. This starting point was based on nore conplete
and nore accurate information, but there seens to be roomfor
argunment as to the nost suitable starting point.

106. There also was evidence of an earlier FPL cal cul ation
t hat average cost per ton of NOx renoved is approxi mately $2, 900.
However, the evidence was not clear as to the assunptions used in
this cal cul ati on.

107. Al though DEP has declined to give much weight to
consideration of the average cost of NOx renoval, there was sone
i ndication that other states do. Pennsylvania was said to use
average cost of $4,000 per ton of NOx renpbved as a benchmark for
determ ning the economc feasibility of BACT em ssions limts,
and Wsconsin was said to use $6,000. However, the evidence was
not clear as to how those states nake BACT determ nations for NOx
em ssi ons.

108. In light of the excessive increnmental costs of SCR for
the converted Plant units, inposition of SCR is not warranted.
Al t hough concerns have been raised about the potential effect of
NOx em ssions on ozone |l evels and nitrogen deposition in the
Tanpa Bay area, as discussed infra, NOx em ssions fromthe
converted Plant units are not expected to have a significant
i npact on either ozone levels or water quality. Mreover, the
evi dence was not clear that such environnental inpacts would be
significantly different whether or not SCRis installed on the
converted Plant units.

109. Based upon a case-by-case consideration of the energy,
envi ronnmental , econom c, and other factors discussed above, a NOx
em ssion rate of 0.23 | bs/mMmBtu based upon use of | ow NOx burners
and reburn technol ogy constitutes BACT for the converted Pl ant
units when firing Oinmul sion.

110. For CO em ssions fromthe converted Plant units, BACT
is an emssions |imt of 0.325 | bs/mBtu based upon use of
conbustion controls. Qher than conbustion controls, there are
no feasible nmeans of controlling CO em ssions fromfossil fuel-
fired steamelectric generating units.

Air Quality Inpact Analysis
111. Anbient air quality inpact anal yses denonstrate that

em ssions resulting from maxi mum operation of the converted Pl ant
will conply with applicable anmbient air quality standards and PSD



increments for CO and NO2. Because the NO2 anal yses were based
upon a NOx em ssions rate of 0.3 I bs/mBtu, actual inpacts on
anbi ent NO2 concentrations are expected to be lower in |ight of
t he subsequently agreed-upon NOx em ssions rate of 0.23

| bs/mMmBtu. Although anbient inpact anal yses are not required for
SO2 and PM because em ssions will be bel ow significant em ssion
rates, FPL also perfornmed air dispersion nodeling denonstrating
conpliance with anbient air quality standards for those
pollutants. Additional inpact anal yses denonstrate that
projected em ssions of SO2, NOx, and COw Il have no adverse

i npact on soils, vegetation, wildlife, or visibility in the
vicinity of the Plant. Likew se, the results of air dispersion
nodel i ng denonstrate that projected em ssions will not adversely
inpact air quality related values (AQRVs), such as vegetation,
soils, wildlife, and visibility, in the Chassahow tzka Nati onal
W derness Area which is the PSD Class | area closest to the

Pl ant .

Ef fect of Proposed NOx Em ssions on Ozone Levels

112. Anbient air quality anal yses for ozone typically are
not required for sources, such as the Plant, which are located in
areas that are in attainnment of the ozone standard. However,
because the Plant is located within a mle of the H |l sborough
County/ Manatee County line, and not far from Pinellas County, and
because Hil |l sborough County and Pinellas County are in the
process of being redesignated from nonattai nnment to attai nnent
for ozone, concerns have been raised regarding the potenti al
ef fect of proposed NOx em ssions on ozone |evels.

113. Ozone formation is a conpl ex process involving
precursor pollutants such as NOx and VOCs (vol atile organic
conpounds). There is no direct relationship between increased
NOx or VOC em ssions and increased ozone | evels. Depending upon
conditions in the particular area in question, NOx reductions may
or may not benefit anbient ozone levels. The inpact of a NOx
em ssions point source, such as the Manatee Pl ant, on ozone
levels is difficult to predict.

114. There are no EPA-reconmmended nodel s to anal yze the
effect of NOx em ssions froma particular source on ozone
concentrations, but other nodels and tools that are avail abl e can
be used to try to assess whether a particular source may have a
significant inpact on ozone formation in a particul ar urban area.
FPL used the nodels suggested by DEP

115. To assess the inpact of projected NOx em ssions on
ozone formation, FPL first utilized the Enpirical Kinetics
Model i ng Approach (EKMA), which DEP used in support of the ozone
redesi gnation request submtted to EPA for the Tanpa Bay area.



The EKMA nodel is not a dispersion nodel designed for use in
predi cting ozone inpact of a NOXx em ssions point source, such as
the Manatee Plant. It essentially evenly distributes NOx and
VOC s within a certain volunme of air, such as the air over the

Hi | | sborough/ Pi nel | as nonattai nnent zone, and nodels the totality
of what occurs within the airshed. It also does not account for
either other additions fromoutside the zone bei ng nodel ed or
conponents of the air mass |eaving the zone being nodeled. FPL
essentially adjusted the nodel by adding the NOx em ssions from
the converted Manatee Plant. It is a relatively crude nodel used
primarily for screening purposes.

116. Because of the difficulty in predicting the inpact of
the converted Manatee Plant, and the limtations of the EKVA
nmodel , DEP requested that FPL al so use the Reactive Plune Mde
(RPM) to further assess the effect of the projected em ssions on
ozone concentrations in Hillsborough and Pinellas counties.

117. The RPM nodel also has its |imtations and is not
approved by the EPA for predicting ozone concentrations resulting
froma point source.

118. The RPM nodel s ozone precursor reactions resulting
fromthe point source being studied that occur within the plune.
It is clear that, as a result of the conplex nature of the ozone

precursor reactions, significant ozone formation also will occur
"off-plune.” RPMattenpts to account for this ozone formation as
well. In any event, it is not clear how "off-plunme" reactions

woul d be affected by the point source being eval uated.

119. Like the EKMA nodel, the RPM nodel used by FPL al so
did not account for either additions fromoutside the zone being
nodel ed or conponents of the air mass | eaving the zone being
nodel ed.

120. FPL did not attenpt to predict future additional
sources of ozone precursors and run either the EKVA nodel or the
RPM nodel assum ng inpacts fromthose additional sources. The
evi dence was that this exercise would have been difficult if not
i npossi ble to undertake. It is not clear whether, with new air
pol lution regul ations, NOx |levels will increase or decrease, and
it is difficult to predict where new source will originate. (The
sane probably could be said for VOC s.) For these reasons, such
an exercise, if undertaken, would have been of questionable
predictive val ue.

121. Despite its limtations, the RPM nodel does provide
addi tional useful information in attenpting to assess the inpact
of the converted Manatee Plant on ozone formation, and it is the
only other reasonably avail able tool. Better nodels or



"observati on- based approaches” that m ght be effective for

pur poses of point source permtting have not been devel oped yet.
An Urban Air Shed Model (UASM woul d provide useful additional
information, but UASM s are extrenely conplex and typically are
conducted by a consortium of governnents and universities for
entire netropolitan areas. UASM s take years to conplete and
cost hundreds of thousands of dollars. It is not reasonable to
require FPL to finance and conduct such a study in this case.

122. Al though there are limtations to the EKMA and RPM
nmodel s, FPL has done nore to anal yze potential inpacts of NOx
em ssions, using the reasonably available tools, than any ot her
applicant in the history of Florida's air permtting program
The EKMA and RPM nodel ing indicate that NOx em ssions fromthe
converted Plant will not have a significant inpact on ozone
levels in the Tanpa Bay area. Based on these nodeling anal yses,
FPL has provi ded reasonabl e assurances that the Project wll not
cause or contribute to a violation of the ozone standard.

123. By notice published in the Federal Register on
Decenber 7, 1995, EPA proposed to redesignate the
Hi | | sborough/ Pinellas county area as attai nment for ozone. Under
t he proposal, EPA woul d approve the redesignation request and
mai nt enance plan jointly submtted by DEP, Pinellas County, and
Hi | | sborough County.

124. The Oinul sion Conversion Project itself wll not
trigger any specific action under the maintenance plan because
the Manatee Plant is |ocated outside of Hillsborough and Pinellas
counties. There are two "triggers" for a response under the
mai nt enance plan. The first would be a violation of the ozone
anbient air quality standards in the tw-county area, i.e., the
fourth maxi mumdaily value greater than .12 parts per mllion
(ppm. The only recorded exceedances since 1990 occurred on June
10, 1995. The second "trigger" has two conditions: the first is
an increase in the inventory of NOx or VOC em ssions in the
i nventory update years 1994, 1997 or 2000 exceedi ng 5 percent
over the levels recorded in 1990, a year in which there were no
ozone violations; the second would be the a design value for the
update year of greater than .114 ppm (conpared to the anbient air
standard of .12 ppm). VWile the 1994 inventory of NOx em ssions
was between 7 and 8 percent over the 1990 inventory, no maxi mum
concentrations over the "design val ue" have been recorded. (The
1995 inventory was not available at the tine of the hearing.)

125. Recognizing the limtations of the EKMA and RPM
nodel ing, it nonetheless is not expected that em ssions fromthe
Project will trigger any action under the nai ntenance plan. |If
an ozone violation or other specific contingencies occur in the
future, however, the maintenance plan would require the state to



undertake rul emaking to i nplenent corrective action. Such
corrective action could include inposition of Reasonably
Avai | abl e Control Technol ogy (RACT) for existing sources of NOx
in the region and expansi on of NOx and/or VOC control strategies
to adj acent counties.

126. FPL al so has agreed to further mnimze NOx em ssions
during the "ozone season,"” which generally lasts from May 15
t hrough Septenber 15. Under the stipulation between FPL, DEP
EPC and Pinellas County, daily NOx em ssions fromthe Plant shal
not exceed 42.23 tons during the ozone season when Orinmulsion is
fired. This daily cap is nore restrictive than a 30-day rolling
average. As incentive to further reduce NOx em ssions, FPL w |
pay annually, to a trust fund jointly adm ni stered by Manat ee,
Pinellas, and Hi |l sborough Counties to benefit air quality in the
regi on, $200 per ton of NOx emitted fromboth Plant units, on a
daily basis, in excess of 38.6 tons per day during the ozone
season.

Ef fect of Proposed NOx Emi ssions on Water Quality

127. The Plant is located within the watershed of Tanpa
Bay, a large estuary conprised of four major segnents including
A d Tanpa Bay, Hillsborough Bay, M ddle Tanpa Bay, and Lower
Tanpa Bay, and ot her enbaynents incl udi ng Cockroach Bay and
Little Cockroach Bay in the Cockroach Bay Aquatic Preserve, which
i s designated as an Qutstanding Florida Water (OFW. The Little
Manat ee Ri ver, another OFW also is part of the Tanpa Bay
wat er shed.

128. Because Tanpa Bay is |ocated in a phosphate-rich area,
phosphorus levels in the bay are extrenely high. Due to high
phosphorus levels, nitrogen is considered the |imting nutrient
in Tanpa Bay. Major sources of nitrogen to Tanpa Bay i ncl ude
nonpoi nt runoff (i.e., materials that run off the |land surface
and are carried through riverine systens into the bay),
at nospheric deposition both on the surface of the bay and within
t he wat ershed, point sources (e.g., discharges from wastewater
treatment systens and industrial facilities), and internal
sources within the bay itself. Although there are ongoi ng
studi es, including the Tanpa Bay Atnospheric Deposition Study, to
better quantify actual deposition in the Tanpa Bay area,
avai |l abl e anal yses indicate that atnospheric deposition is an
i nportant source of nitrogen | oading to Tanpa Bay.

129. The water quality of Tanpa Bay varies from "good" in
Lower Tampa Bay to "fair" in portions of Hillsborough Bay which
historically have had water quality problens such as high | evels
of chlorophyll a. The water quality of Cockroach Bay reflects
the water quality in adjacent Mddle Tanpa Bay, which has been



characterized as "poor" during certain tinmes of the year due to
relatively high chlorophyll a levels. Due to nutrient inputs and
other factors such as dredge and fill activities, prop-scarring
fromnotor boats, and ot her physical activities, portions of
Tanpa Bay, including Cockroach Bay, have experienced significant

| osses in historical seagrass coverage. |In recent years,

however, seagrass coverage has increased in Tanpa Bay overall.

130. Lake Manatee is another water body of potenti al
concern | ocated near the Plant within the Tanpa Bay wat ershed.
Lake Manatee is a man-nmade | ake which supplies drinking water to
Manat ee County, Sarasota County, and various nunicipalities.
Based upon its trophic state index of 50 to 60 for the past few
years, Lake Manatee has water quality in the upper end of the
"good" range. However, Manatee County treats Lake Manatee with
copper sulfate to prevent bl oons of blue-green al gae which can
create taste and odor problens in the water. Studies have
determned that nitrogen is the limting nutrient of Lake Manatee
and that nitrogen | evels have increased. Due to high color
| evel s and other factors, however, Lake Manatee appears to be a
dystrophic systemin which primary nutrients, such as phosphorus
and nitrogen, are not responsible for nost of the plant growh.
In fact, the nost recent study of Lake Manatee water quality
i ndicates that algal growh there has a stronger correlation to
tenperature and specific conductance than to total nitrogen. In
addition, the blue-green al gae associated with taste and odor
problens in | ake water have the ability to "fix" nitrogen from
t he at nosphere and, therefore, have a conpetitive advantage over
other algae in the absence of external nitrogen inputs.

131. To assess potential inpacts of the Project on water
quality in the Tanpa Bay area, the effect of proposed NOx
em ssions on nitrogen deposition in the Tanpa Bay watershed was
cal cul ated using the best tools reasonably available. Assumng a
NOx em ssions rate of 0.23 | bs/mBtu follow ng the conversion to
Orinmul sion as proposed with the stipul ated conditions of
certification, the Plant's contribution will be 1.25 percent of
the total nitrogen deposition in the watershed. Based upon
consi deration of background deposition in nore pristine |ocations
in Florida and | ocal deposition within the Tanpa Bay area, as
wel | as a conparison of current and projected em ssions fromthe
Plant with regional NOx em ssions, NOx em ssions fromthe
converted Plant will result in a less than 0.8 percent increase
in nitrogen deposition throughout the Tanpa Bay watershed.

132. Additionally, the estimated increase in nitrogen
deposition was apportioned anong the various segnents of the
wat er shed based upon the results of dispersion nodeling.

At nospheric nitrogen can reach Tanpa Bay and ot her water bodies
t hrough direct deposition on the water surface as well as



"indirect deposition" and subsequent runoff fromland surfaces
within the various segnents of the watershed. Due to soi
absorption and plant uptake, however, not all atnospheric
nitrogen deposited within the watershed ultimately reaches Tanpa
Bay. Using the Project's calculated inpact on nitrogen
deposition and conservative runoff coefficients for the "indirect
deposi tion" conponent, nitrogen |oadi ng budgets were cal cul ated
for Tanpa Bay and its various segnents, as well as Lake Manat ee.
Exi sting nitrogen | oadings are on the order of 3,000 netric tpy
for Tanpa Bay and 300 netric tpy for Lake Manatee. In
conparison, the increase in nitrogen |oadings attributable to the
Project is on the order of 21 nmetric tpy (or 0.69 percent) for
Tanpa Bay and 1.2 netric tpy (or 0.39 percent) for Lake Manat ee.
In light of the existing |loading to these systens, the predicted
increases attributable to the Project are insignificant. Because
t hese | oadi ng anal yses are based upon a NOx em ssions rate of
0.27 | bs/mBtu, actual inpacts on nitrogen | oading are expected
to be less in light of the lower 0.23 | bs/mBtu em ssions rate
subsequent|ly agreed upon in the stipulation between FPL, DEP
Pinell as County and EPC.

133. Although nitrogen within the water colum w |l deposit
in the sedinents, increased nitrogen | oadings will not have an
extended cumul ative effect over tine because the anount of
nitrogen available to the systemultimately reaches equilibrium
as a result of a continual burial process. Additionally, other
processes, such as denitrification, decrease the anmount of
nitrogen in the sedinents. Accordingly, marginal increases in
at nospheric deposition of nitrogen have only margi nal effects on
sedi nentary nitrogen concentrations and internal | oadings.

134. To assess the Project's inpact on biological activity
in surface waters in the vicinity of the Plant, |aboratory tests
were perfornmed on water sanples collected within the Lower Tanpa
Bay, Lake Manatee, Cockroach Bay, the Little Manatee River, the
Manat ee Ri ver, and Lake Manatee utilizing the al gal assay
procedure (AAP). AAP is a procedure devel oped and reconmended by
EPA to determne the effect of increased nitrogen | oadi ngs on
algal growth wthin receiving marine or freshwater systens.

Under the AAP, water sanples taken fromthe field are spiked with
varying levels of nitrogen as well as algae with a given growh
potential. After the spiked sanples are set aside for five to
seven days, algal growh is neasured and conpari sons between the
spi ked and control sanples are nade to determ ne the effect of
the nitrogen additions. 1In each of the AAPs perforned, no
statistically significant increase in algal growh was noted with
nitrogen additions up to 10 tinmes the anmount anticipated fromthe
Proj ect.



135. FPL provided reasonabl e assurances that nitrogen
| oadi ngs attributable to the converted Plant will not have a
significant adverse inpact on water quality or biological
activity in any marine, estuarine, or aquatic systens in the
Tanpa Bay area. The evidence indicates that the inpact is likely
to be so small that it will be difficult to mneasure and
di stinguish fromnatural fluctuation in nitrogen levels. For the
sane reason, FPL has provided reasonabl e assurances that, when
considered in conjunction with nitrogen | oadi ngs of the sane
order from other NOx em ssion sources which have been permtted
but have not begun operation in the Tanpa Bay area, the Project
wi |l not cause or contribute to an inbal ance in natural
popul ati ons of aquatic flora and fauna or a dom nance of nui sance
speci es in Tanpa Bay, including Cockroach Bay. Likew se, because
nitrogen | oadings fromthe Plant are not expected to have a
significant adverse inpact on algal growh, such | oadings are not
expected to inpact other flora, other trophic |levels, such as
seagrasses or fisheries production, or transparency levels in
Tanpa Bay.

136. In their case, Manasota-88 and MCSOBA presented two
expert w tnesses who generally opined that 20 tons of additional
nitrogen would be detrinental to Tanpa Bay, would cause an
i nbal ance of aquatic flora and fauna in violation of DEP s
nutrient rule, as well as violations of DEP s transparency and
nui sance rules, and that nitrogen |oading to Tanpa Bay has the
potential to be a cunulative problem

137. The expert w tnesses presented by Manasota-88 and
MCSCOBA did not performor nmake reference to any studi es or other
anal yses that contradict the anal yses perfornmed by FPL's expert
W tnesses related to nitrogen deposition inpacts. Theirs was
nore of a qualitative evaluation. Cearly, seagrass coverage in
Tanpa Bay and Cockroach Bay has declined due in large part to
shading fromalgal growmh resulting fromnitrogen. It follows
logically, in their opinion, that adding 21 tons of nitrogen a
year to current and future |levels cannot help, but can only hurt,
even if the inpact is too small to neasure. They urge that DEP
shoul d prohibit any increases in nitrogen |oading to Tanpa Bay,
in accordance with the recommendations resulting fromthe
federal |l y-funded Nati onal Estuaries Program (NEP) study of Tanpa
Bay, including any increases from at nospheric deposition.

138. Regul atory links between air em ssions and water
quality criteria are devel oping through the policy of
managenent. But DEP historically has not regul ated atnospheric
deposition of nitrogen to surface waters, and ecosystem
managenent has not yet matured to the point where DEP is ready to
begi n regul ati ng at nospheric deposition of nitrogen as a surface
wat er di scharge subject to surface water quality permt review



If it does, it is possible that sonme recommendati ons of the NEP
Tanpa Bay study on nitrogen | oading to Tanpa Bay coul d be

achi eved through new surface water quality permt review of

ni trogen | oadi ng through atnospheric deposition. Such regulation
may result higher power generating costs fromstricter NOX
emssions limts, but it nmay be determ ned that those costs would
be lower than the costs of trying to rehabilitate water bodies
after nitrogen has been deposited and | oaded into them

139. In the absence of such regul ati on, however, FPL
nonet hel ess has provi ded reasonabl e assurances that nitrogen
deposition resulting from NOx em ssions fromthe converted Pl ant
wi |l not have any neani ngful or measurabl e inpact on water
quality, biological activity, or transparency in any marine,
estuarine, or aquatic systemin the Tanpa Bay ar ea.

Human Heal th Ri sks Associated with Proposed Air Em ssions

140. Despite increased plant utilization, there will be no
increase in either short termor annual em ssions of any
hazardous air pollutants (HAPs) or other "air toxics" as a result
of the conversion to Orinmulsion. To assess potential health-
rel ated i npacts of Project em ssions, air dispersion nodeling was
conducted to predict anbi ent concentrations of HAPs and other air
toxics. The predicted anbient concentrations for all HAPs and
air toxics except vanadi um are bel ow anbi ent reference
concentrations (ARCs), which are conservative screening val ues
established for various air toxics in DEP guidelines. Predicted
concentrations of vanadi um exceed the ARC for the 24-hour
averagi ng period at the maxi mum point of inmpact wthin the plant
site, but the exceedance is very small (i.e., at the third
deci mal place), and the ARC is between 100 and 1000 tines | ower
t han any exposure | evel shown to cause effects in humans.

Mor eover, vanadi umis not bioaccunul ati ve and does not have any
interactive effect with other substances. Accordingly, the
proposed | evel of vanadi um em ssions does not pose a significant
threat to human heal t h.

141. Although there is no regulatory requirenment for a
formal risk assessnment, a nulti-pathway risk assessnment was
performed to eval uate potential human health inpacts of air
em ssions fromthe converted Plant. Whereas the ARCs established
by DEP address only the inhal ation pathway of exposure, the
mul ti - pathway ri sk assessnent considered the cunul ative effect of
oral and dermal exposure in addition to inhalation exposure to
all pollutants emtted fromthe converted Plant. Utilizing
conservative assunptions, the nmulti- pathway risk assessnent
anal yzed potential exposures to residential and occupati onal
popul ations, including potentially sensitive popul ati ons such as
children and persons who |ive and work near the Plant. Based



upon the results of the multi-pathway risk assessnent and ot her
anal yses, the health risks fromoperation of the Plant while
firing either oil or Orimulsion are negligible. Conpared to

hi storical operation with No. 6 fuel oil, future operations
foll ow ng conversion to Orimulsion would provide a benefit froma
t oxi col ogi cal and ri sk assessnment standpoint.

Pl ant Water Supply and Use
Wat er Supply

142. FPL is currently withdrawi ng water fromthe Little
Manat ee Ri ver under a valid Permt Agreenent entered with the
SWFWWD in 1973 and anmended in 1975. As part of the Project, FPL
will significantly reduce the amount of water it is allowed to
wi thdraw fromthe Little Manatee River. Maxi num al |l owed
w thdrawal s for the 16-year period 1978-1993 coul d have been up
to an average of 28.4 mllion gallons per day (M3D) under the
Permt Agreenent. By way of conparison, if the stipul ated
Conditions of Certification had been in effect during the sane
16-year period, wthdrawals woul d have been approximately 9.4 M3
(average) if FPL had used the full 10 percent maxi num al | owabl e
wi t hdr awal s.

143. Follow ng the conversion to Orimulsion, the Plant w ||
have simlar requirenments for cooling and process water but at
i ncreased quantities over historical levels of use. The existing
Permt Agreenent between FPL and the SWFWWD would allow FPL to
obtain sufficient water for all its Project needs under its
currently authorized withdrawals fromthe Little Manatee R ver.
Rat her than obtaining all the needed water fromthe Little
Manat ee Ri ver, however, the additional 9.5 M3 of water needed
for the Project above historical levels will be supplied through
the use of 5 mllion gallons per day of reclainmed water from
| ocal wastewater treatnment facilities, or equival ent sources of
water, and 4.36 M3 of groundwater fromexisting permtted
sources. The order of priority for neeting the Plant's water
needs follow ng conversion to O imulsion will be: (1) 5 MaD of
reclai med treated wastewater delivered to the cooling pond; (2)
existing permtted groundwater withdrawals of 4.36 MaD for use in
either the cooling pond or directly in the plant's process water
systens; and (3) the use of withdrawals fromthe Little Manatee
River, up to 10 percent of the daily flow, to neet the remaining
wat er needs of the plant. Predicted diversions fromthe Little
Manat ee R ver woul d average approximately 8.3 MaD. This is
approxi mately the sane as historical diversions fromthe River
since 1974 (including the "big gulp” to fill the cooling pond
initially), conpared to the approximately 6.4 M3 w t hdrawn
during the 16-year period 1978-1993.



144. The stipulated Conditions of Certification provide for
recl ai med water to be used follow ng conversion to Oinmul sion
wll be treated wastewater supplied by the Manatee Agri cul tural
Reuse Supply (MARS) system or other reclai ned water source. (At
the tinme of the final hearing, negotiation of the ternms of FPL's
use of MARS reuse water had not yet been conpleted.) FPL will be
able to take this treated wastewater during periods of tinme when
farmers will not need such water for agricultural uses. Thus,
deliveries to FPL could range between 2 M& and 14 Ma. FPL's
use of reclaimed water from MARS woul d all ow the County to expand
t hat program by providing a basel oad anmount of water to be taken
by FPL fromthat system This would all ow Manatee County to
avoid having to build other storage facilities for treated
wast ewat er .

145. FPL wll install three new groundwater wells west of
the cooling pond to obtain 4.36 mlIlion gallons per day of
groundwater fromthe Floridan aquifer for use in the Plant
followi ng conversion to Orimulsion. These new wells will be
constructed to neet current SWWWD wel |l construction standards
and replace older wells that do not neet current standards. The
new wells woul d | essen the existing inpacts on the upper aquifers
by preventing the exchange of contam nants between the aquifers.
This quantity of water represents anounts already permtted for
use both at the Plant site for plant use and on-site agricul tural
operations and at adjacent agricultural operations. An
additional 2.7 M3 of reclainmed water will be supplied to the
adj acent agricultural operations to replace the existing,
permtted, off-site groundwater w thdrawal s that are being
transferred to FPL's use.

146. Wthdrawals fromthe Little Manatee River will be nade
using the conputerized w thdrawal system operated by FPL under a
di version schedule that allows increased w thdrawal s as river
flow increases. This systemis controlled by using river stage
hei ght as an indicator of river flowrate. This systemallows
FPL to respond quickly to changes in river elevation when making
withdrawals. This systemw ||l be reprogramed to the new
di version curves to prevent wthdrawal s above 10 percent of the
river flowon a daily basis.

147. Wthdrawals fromthe Little Manatee River under the
proposed Conditions of Certification would not occur when the
flowin the Little Manatee River is bel ow 40 cubic feet per
second (cfs). Forty (40) cfs is the mnimmflow | eve
established by the SWWWD to protect the ecology of the Little
Manatee River. The punps can withdraw no nore than 190 cfs.

148. If the water level in the cooling pond falls bel ow 62
feet above nean sea level (nmsl), FPL is authorized by the



proposed Conditions of Certification to request approval from
SWFWD to increase wthdrawal s above 10 percent of streamfl ow
fromthe Little Manatee River to restore the pond water |evel to
63 feet above nsl. Such w thdrawals woul d be nmade in accordance
with three "energency diversion curves" that limt wthdrawals
fromthe R ver on a seasonal basis with higher wthdrawals during
t he wet season

149. The three sources of water to be used by the Pl ant
foll ow ng conversion to Orimulsion represent the | owest overal
quality of water suitable for operation of the Plant.

Wt hdrawal s of groundwater and surface water fromthe Little
Manat ee Ri ver are regul ated by Chapter 373, F.S., and Chapter
40D-2, F.A.C. The proposed withdrawals do not interfere with
exi sting | egal users, are reasonabl e-beneficial uses, are in the
public interest, and otherwi se conply with all applicable

requi renents of those chapters.

Cool i ng Pond

150. FPL perfornmed anal yses of the cooling pond' s thernal
performance and predictions of future water quality in the
cooling pond, follow ng conversion to Oinulsion and increased
utilization of the Plant. A conputer-based energy bal ance nodel
denonstrated that the pond would operate within the desired
tenperature limts, and maxi mnumwater levels. Water quality in
the cooling pond follow ng 20 years of operation was al so
predi cted using several conputer nodels. Water quality
concentrations after 20 years were predicted with a mass bal ance
nodel sinulating various water inflows to the pond and
evaporation rates fromthe pond. These results were then
eval uated using a netal speciation nodel called M NTEQ which
predi cted precipitation of various chem cal constituents and
predicted final water quality in the pond. These results were
used to evaluate inpacts to groundwaters.

151. Currently, the Plant site has three existing,
permtted surface water discharges to the Little Manatee R ver
(1) cooling pond discharges resulting from excessive rain events;
(2) discharges which occur during spillway gate tests perforned
as part of FPL's cooling pond enmbanknent safety program and (3)
overflows which may occur during |oss of power or malfunction in
the sunp punps in the toe drain system of the pond.

152. Follow ng conversion to Oinul sion, several of these
permtted discharges to the Little Manatee River wll be
elimnated. First, the cooling pond wll be operated to contain
significant rain events up to a 100-year/24-hour stormevent. To
acconplish this, the cooling pond level will be maintained at a
| oner el evation below the spillway crest to allow sufficient



freeboard to hold such a storm VWhile FPL will continue to
conduct annual spillway gate tests as part of its safety program
for the cooling pond, the gate tests will be conducted in a
manner to insure that there wll be no discharges to the Little
Manatee Ri ver. New power sources will be provided to the sunp
punps in the toe drain systemto increase the reliability of
power and to mnimze overflows fromthose sunps.

| npacts of G oundwater Wthdrawal s and D scharges

153. The Project may result in inpacts to groundwater
resources as a result of discharges fromthe cooling pond and
from groundwater w thdrawals. FPL eval uated the potenti al
i npacts of these activities on groundwater |evels and quality.

154. To serve the Project, FPL proposes to install three
new groundwater wells to replace existing permtted wells that
serve adjacent agricultural operations. The 4.36 MZD of
authorized wthdrawals fromthe existing agricultural wells wll
be reallocated to the new FPL wells, and the agricul tural water
use will be net using treated wastewater. FPL conducted nodeling
of the wwthdrawals fromthe three proposed wells to identify the
drawdown of groundwater levels in the area. FPL utilized a
conput er nodel known as MODFLO to evaluate withdrawals for a
period of 20 years. Water levels in the three aquifers
underlying the Plant site and in nearby existing wells will not
be significantly inpacted by the relocation of the w thdrawals,
effects on surface water bodies such as wetlands that are in and
connected to the surficial aquifer will be insignificant, and the
proposed punping will not cause a drawdown of nore than one foot
bel ow any wetland at or near the Plant site.

155. Although it is not clear exactly how nmuch of permtted
capacity is being wwthdrawn fromthe existing wells that would be
replaced by the three new wells proposed by FPL, FPL gave
reasonabl e assurances that the net inpact of the three
repl acenent wells will be negligible and will not cause novenent
of the saltwater interface in the area around the Project.

156. Goundwater at the site is classified as G111
groundwat er. Based on the water quality nodeling of the cooling
pond, six constituents present in the cooling pond and in the
seepage fromthe pond in the surficial aquifer would be above
FDEP' s groundwat er standards. Only one of these constituents -
sodi um - woul d exceed primary drinking water standards; the other
five constituents are all secondary standards.

157. The cooling pond is an "existing installation" for
pur poses of groundwater discharges under Rule 62-522.200, F. A C.,
because FPL had a conpl eted application for a discharge permt on



file wwth DEP as of January 1, 1983, and because the cooling pond
was reasonably expected to rel ease contamnants into the
groundwat er on or before July 1, 1982.

158. G oundwater discharges fromthe cooling pond and ot her
exi sting installations nust neet primary drinking water standards
at the boundary of the zone of discharge (ZOD) and are exenpt
from nmeeti ng secondary groundwater standards. (Rule 62-520.520,
F.A.C.) Under Rule 62-520.200(23), F.A C, ZODs are allowed to
provi de an "opportunity for the treatnment, m xture or dispersion
of wastes into groundwaters" both vertically and horizontally
under the installation. Under the stipulated Conditions of
Certification, the existing cooling pond will have a ZOD
"horizontally to FPL's property line, and vertically to the
bottom of an aquifer within the Arcadia Formation, the top of
whi ch aquifer is not higher than 50 feet below the surficial
aquifer, and not |lower than the top of the Tanpa Menber of the
Hawt horne Group as defined in [Florida Geol ogi cal Series]

Bul letin No. 59" (which is a point vertically within the
confining unit underlying the surficial aquifer and above the
internedi ate aquifer). The final conpliance point for the
vertical depth of the ZOD will be determ ned during the DEP s
review of the groundwater nonitoring plan submtted foll ow ng
certification.

159. This ZOD represents a vertical expansion of the zZOD
granted under current FDEP permts. The current ZOD extends to
the base of the surficial aquifer; the expanded ZOD woul d extend
into, but not through, the confining unit below the surficial
aquifer. The reason for the expanded ZOD is the change in water
quality in the cooling pond resulting fromthe use of reclained
wat er as a source of makeup water for the cooling pond. The
expanded ZOD w Il not extend beyond FPL's property boundari es.

160. ZOD s normally are not set within a confining |ayer.
However, sone confining |ayers contain aquifer units that are
| ar ge enough for ground water nonitoring purposes. Properly
| ocated and installed, a groundwater nonitoring well tapping a
suitable aquifer unit within a confining layer will not
constitute a risk of contam nation of the underlying aquifer
units.

161. FPL anal yzed inpacts of groundwater discharges from
the cooling pond on groundwater in the vicinity of the Plant site
|aterally and vertically. Based on these evaluations, there wll
be no exceedance of either primary or secondary groundwater
quality standards at the |ateral edge of the ZOD at FPL's
property line for the 20-year life of the Project. There also
wll be no violation of groundwater quality standards at the
bottom edge of the ZOD. The groundwater discharge will not



significantly inpair any designated use of receiving groundwater
or any surface water nor will it result in a violation of any
appl i cabl e groundwat er standard outside the ZOD. At the edge of
the Little Manatee River, there will be no exceedance of either
primary or secondary maxi mum contam nant |evels. Discharges to
groundwater fromthe cooling pond will conply wwth Cass G|
groundwat er standards and with applicable surface water standards
at the edge of the proposed ZOD.

162. The ZODs for other existing on-site facilities,
including the solids settling basin, the neutralization basin,
and the sanitary drainfield, will extend horizontally to FPL's
property line and vertically to the base of the surficial aquifer
underlying those facilities.

163. O her sources of potential discharge to groundwater
are two forner |ocations of underground fuel tanks, since
renoved, that are currently in the process of assessnent and
clean up. The contamnation is not mgrating and does not
represent a threat to groundwater resources at, or beyond the
boundaries of, the Plant site.

Wetl and I npacts and Mtigation

164. Jurisdictional wetlands in the Project area, rai
curve construction area and the by- product storage and di sposal
areas were delineated under a binding jurisdictional declaratory
statenent issued by the DEP on May 10, 1995.

165. For the total Project, approxinately 18.18 acres of
State jurisdictional wetlands will be inpacted, of which
approximately 16.5 are jurisdictional to SWFWWD. Construction at
the Plant site, tenporary by-product storage area and the rai

curve will inpact approximately 0.68 acre of jurisdictional
wet | ands, which are primarily ditches. Construction of the
backup by-product disposal area will inpact approximately 17.5

acres of nostly highly disturbed, lowquality wetlands |ocated in
tomato fields adjacent to the Plant site.

166. The Project has been designed and sited to avoid and
m nimze wetland i npacts. Proposed wetland activities will have
m ni mal adverse ecol ogi cal or other effects.

167. Using an ecosystens approach to mtigation, FPL has
proposed the preservation, enhancenent and restoration of a
129. 6-acre area |located on the northern site boundary. The
mtigation area contains seven high-quality upland and wetl and
ecol ogical comunities, including over one-third mle of the
Little Manatee River. The mtigation area is |located within an
extensive corridor of |ands considered to have inportant



ecol ogi cal resource values and targeted by SWFWWD and

Hi | | sborough County for potential acquisition. FPL's activities
within the mtigation area will include, anong other things,
removal of exotic species, planting of native species in

di sturbed and eroded areas, and protection and nmanagenent of the
site as a wldlife habitat area. Based on a habitat function
eval uation, the estimted value of the mtigation area conpared
to the inpacted wetlands is 15 to 1. The proposed mtigation

w Il provide environnmental benefits beyond required mtigation
and will be nore than sufficient to offset all adverse effects
caused by the wetland activities.

168. Al though the backup by-product disposal area is
unlikely to be constructed, the stipulated Conditions of
Certification require FPL to provide mtigation for the inpacts
at that site regardl ess of whether the backup by-product disposal
area i s ever constructed.

169. In addition to the 129.6-acre area provi ded as
mtigation for wetland and other inpacts, FPL will preserve an
environnental ly sensitive area near Tanpa Bay and 30-foot upland
buffers adjacent to the Little Manatee River. FPL has al so
offered to convey to SWFWWD additional |lands along the Little
Manatee River within the Save Qur R vers Program ar ea.

170. The Project conplies with all applicable requirenents
for permtting wetlands inpacts, including sufficient mtigation
for such inpacts, provided in Chapters 403 and 373, F.S., and
Chapters 62-312, 62-340, and 40D-4, F. A C

171. Wetland activities are in conpliance wth the Manatee
County Conprehensive Plan and Land Devel opnent Code, so |ong as
the County's recommended variance fromstrict replacenent
mtigation required in the Plan and Code is included in the
certification. The variance would allow the quality of the
exi sting wetl ands and upl ands to be enhanced, and there would be
assured preservation of wetlands to a greater degree than would
normal ly be required. Creation of wetlands to replace inpacted
wet | ands on strict nunerical ratios and exact type-for-type basis
may not al ways be successful. FPL's proposed enhancenent and
preservation of a large portion of riverine and upl ands ecosystem
is the preferred approach.

| npacts to Flora and Fauna including Listed Species

172. There wll be no significant inpacts to wildlife or
plants, including |isted species, fromthe Project. The
mtigation proposed by FPL will nore than conpensate for any
mnimal effects on wildlife and plants, including |isted species.
Ext ensi ve ecol ogi cal surveys were conducted on foot fromearly



1994 until Septenber 1995 to determne wildlife and plant usage.
Ni nety percent of FPL's entire property was surveyed and the

Proj ect area was surveyed in detail along transects. In addition,
scientific literature was reviewed to determne the |ikelihood of
occurrence of species listed by the G-FC and the U. S. Fish and
Wldlife Service (USFW5). Only one listed wildlife species, the
Anerican alligator, which occasionally uses portions of the site,
was observed. The alligator is given the |owest protection

| evel , that of species of special concern, by the G-FC and is
listed as threatened by USFWS because of simlarity to another
protected species. Gven the | ow habitat value resulting from
the agricultural and industrial uses in the Project area, no
other listed wldlife species was determ ned to have a high
probability of occurrence. As requested by the GFC, prior to
construction FPL will again conduct wldlife surveys for listed
species and provide the results to the G-C

| npacts of Water Wthdrawal s on
Little Manatee River and Tanpa Bay

173. The Little Manatee River is one of the nost studied
rivers in Florida, and extensive scientific literature is
avai lable on the River. The River is subject to tidal influence
and is an estuarine systemfor approximately 10 mles fromits
mouth. In addition, the River is very responsive to rainfall and
its freshwater flows vary greatly during the year and between
years, ranging fromvery low flow to flows of thousands of cubic
feet per second (cfs). This flow pattern results in extrene
fluctuations in salinity in the estuary. The flora and fauna of
the estuarine zone of the River are well adapted to the
fluctuations in flow and salinity. 1In fact, many sal twater
ani mal species rely on their tolerance to extrenme conditions to
use the low salinity estuarine habitat of the River, which is
rich in food sources and low in predators, as a nursery.

174. The Plant's existing withdrawals fromthe Little
Manat ee R ver have not caused adverse inpacts to the ecol ogy of
the Little Manatee R ver or Tanpa Bay.

175. SWFWWD permtting requirenents contain a presunption
that withdrawals of up to 10 percent of daily flow froma stream
w || not cause unacceptable environnmental inpacts. See Chapter
40D-2, F.A.C., Part B, Basis of Review for Water Use Permtt
Applications, 4.2.C.2. FPL and SWFWWD provi ded unrebutted
expert testinony and evidence that the proposed w thdrawal s of
water fromthe Little Manatee River, including the enmergency
wi t hdrawal s whi ch may exceed 10 percent of flow, wll have no
adverse inpacts on the flora and fauna and water quality of the
Ri ver and Tanpa Bay.



176. Using extensive environnental data collected by SWWWD
and ot her agencies, salinity in the R ver was nodel ed and
extensively analyzed for three withdrawal scenarios for the 16-
year period, 1978-1993: historical (existing) FPL w thdrawals;
proposed wi thdrawal s foll owi ng conversion; and river flows as if
no wthdrawal s had ever taken place. For the three w thdrawal
scenari os, these anal yses included the frequency of occurrence
and the duration, of various salinity concentrations for a nunber
of locations along the River.

177. Follow ng the conversion of the Plant to Oimul sion,
m nimal, tenporary changes in salinity wll occur only in areas
whi ch naturally experience extreme fluctuations in salinity.
Because withdrawals will be prohibited when River flow is bel ow
40 cfs, when salinity noves farthest upstream the w thdrawals of
freshwater will not cause saltwater to nove upstreaminto areas
of the River which have al ways been fresh

178. Estuarine organisns thrive within two interrel ated
habitats: (1) a dynamc salinity- concentration habitat which
shifts up- and downstreamw th tides and freshwater flows; and
(2) a static physical habitat containing vegetation preferred by
estuarine organisns. Productivity is highest for organi sns
during periods when their preferred dynam c salinity habitat
overlaps their preferred vegetative habitat.

179. Salinity of ten parts per thousand (10 ppt) is
generally considered to be a significant boundary of the
estuarine low salinity nursery habitat; it includes the part of
the river where salinity is sonetines but not always |l ess than 10
ppt. The proposed wthdrawals will not affect the |ocation of
the dynamc salinity habitat. |In fact, salinity areas of |ess
than the 10 ppt salinity boundary of concern will be affected
| ess under the proposed withdrawal s than they have been under the
hi storical w thdrawals.

180. Static vegetative habitats in the estuarine portions
of the Little Manatee Ri ver generally fall into three zones
conprised of plants whose success depends upon prevailing
salinity concentrations. The first, nost-saline zone, nearest
the River's nouth, is dom nated by nmangroves. The second zone,
whi ch generally conprises the lowsalinity nursery, is dom nated
by juncus (bl ack needl erush) and the third is dom nated by tidal
freshwat er species. Because the durations of salinity
concentrations in the River will not be significantly altered by
t he proposed w thdrawals, the boundaries of these static
vegetative habitats will not be affected.

181. Modelling and anal yses were al so undertaken to predict
the rel ationship between salinity and | ocation of maxi num



popul ati on abundance ("AMAX"') for four representative fish
species found in the Little Manatee River. Results showed that
the mnimal changes in salinity caused by the proposed

w t hdrawal s, including energency withdrawal s, may cause m ni nmal,
tenporary popul ation shifts but will not result in novenent of
fishes outside the ranges where they presently commonly occur.
Moreover, since the fisheries within the R ver are not affected,
the wwthdrawals will not affect the productivity of the regional
fisheries in the R ver or Tanpa Bay.

182. The Little Manatee River contributes a small fraction
(10.7 percent) of total annual freshwater flows into Tanpa Bay.
These annual average freshwater flows nay be reduced by .003
percent by the proposed w thdrawal s, based on analysis of data
for the 20-year period 1973-1993. The proposed w thdrawals w ||
have an insignificant effect on freshwater inputs to Tanpa Bay.
Mor eover, any inpacts on salinity levels in Tanpa Bay fromthe
proposed withdrawals will be limted to the area around the nouth
of the River and will not affect biological resources in
Cockroach Bay or the rest of Tanpa Bay.

183. FPL al so anal yzed the potential effect on riverine
vegetation fromany lowering of water levels in the Little
Manat ee R ver due to the proposed withdrawals. Vegetation and
its water sources and needs were anal yzed at representative cross
sections of the upper and |lower River. Results showed that the
proposed withdrawals will have no effect on riverine vegetation
due to changes in water |evels.

184. Riverine plants in the upper, narrow channelized
freshwater portion of the River, where the withdrawal s are nade,
are very tolerant of extrenmes in water availability, from drought
to floods. As an exanple of the nost extrenme predicted effect
fromthe proposed withdrawals, the water in the vicinity of the
USGA gaugi ng station at U S. H ghway 301 near the Manatee Pl ant
woul d not reach the | owest river bank |evel (scarp), on average,
five nore days during the year (i.e., 91.34 percent of the days
in the year) than without any withdrawals (when it woul d be bel ow
the first scarp 89.9 percent of the days in the year), difference
of just 1.44 percent. Differences would be only 0.48 percent for
the next scarp and even less for the remaining three scarps.

This difference in water | evel would have no effect on riverine
pl ants because they are naturally adapted to endure nany weeks of
drought. Simlarly, there will be no inpacts on vegetation in
the lower portion of the River. This area is tidally influenced
and the cross section anal yzed was 700 feet wi de conpared to the
90-f oot -wi de channelized upper River cross section. Thus, given
t he huge volunme of water in the |lower River, the inpact of the
proposed withdrawals on water levels in this area would be too



small to measure and too insignificant to have any effect on the
veget ation

185. Due to their high tolerance, the estuarine flora and
fauna in the River wwll not be affected by m ninal additional
fluctuations in salinity and flow. The proposed withdrawals from
the Little Manatee River will result in flow and salinity
fluctuations which are within existing natural ranges.

Potential Inpacts of Fuel Spills

186. FPL adopted a three-pronged approach in addressing the
potential for Orinulsion spills in Tanpa Bay, i.e., spil
prevention, spill mtigation, and understanding the ecol ogi cal
effects of any Orimul sion which may be rel eased into the
envi ronment .



Spill Prevention

187. FPL and Bitor Anerica Corporation, the fuel supplier,
have put significant effort into preventing an Orimulsion spill.

188. In the United States, there is presently a risk of a
1, 000- barrel or larger fuel spill for every 10,000 port calls.
The two nmj or causes of major spills are groundi ngs and
col l'i sions.

189. Bitor Anerica Corporation has commtted to nunerous
managenent practices which constitute safety neasures in excess
of regulatory requirenents to mnimze the potential for spills.
These additional safety neasures include:

a. Al vessels and vessel owners used to transport
Orimul sion from Venezuela to Port Manatee will be screened using
a vetting systemto elimnate the possibility of substandard
ships and crews being used to transport Orinulsion into Port
Manatee. Criteria to be used in screening vessels and vessel
owners include limting vessel age to no nore than 10 years,
requi ring punps and equi pnent on board to be specifically
designed for Orinmulsion, requiring vessels to be classified and
crews to be licensed by the best classification societies,
ensuring the vessels have in excess of $500 mllion insurance to
cover accidents with a financially capable insurance conpany
(this is in addition to the $250 mllion insurance Bitor Anerica
carries on the fuel for spills), limting the crewto two
| anguages, and requiring the vessel to have a proven safety
record and adequate operational and safety nmanagenent procedures.

b. Al vessels will be required to have double hulls with
average conpartnent sizes no |arger than 40,000 barrels. Use of
doubl e-hul l ed vessels wll reduce the risk of a spill froma
groundi ng by about 90 percent and froma collision by about 29
percent. Use of conpartnentalized vessels will prevent the
entire cargo frombeing released to the environnent in the event
of a rupture.

c. Al vessels will be required to have 20,000 barrels of
enpty cargo capacity on board. This would allow the transfer of
Orinmul sion fromone conmpartnent to another in case of an
acci dent.

d. Each vessel will have on board a Vessel Information
Positioning System (VIPS) for Tanpa Bay which will show where the
vessel is in relation to other vessels and to the shipping
channel during its transit of Tanpa Bay. Wile VIPS is not yet
in place, it is expected to be in operation by 1998. VIPS w ||



be funded by users, and Bitor Anerica Corporation has commtted
to being a user of the systemonce it is in place.

e. Al vessels will be required to maintain a course at
least 10 mles off the Florida coast prior to turning into Tanpa
Bay, rather than the 3-mle clearance required by the U S. Coast
Guard. This requirement will keep vessels away from shal | ow
wat er, thus reducing the risk of groundings.

f. Prior to turning into the Egnont Key Channel and
entering Tanpa Bay, the vessels will be required to have at | east
three mles of visibility.

g. Just west of Egnont Key, the vessel's energency tow
lines will be deployed for use by a tugboat, if necessary.

h. Each vessel's entrance into the channel will be tinmed so
it reaches the Turning Point into the Port Manatee channel at
high tide and slack water. This requirenent will provide maxi num
wat er depth and m ni mum current influence for the vessel when
making the turn fromthe Tanpa Bay channel into the Port Manatee
channel .

i. FromMillet Key to Port Manatee, a floating safety zone
w Il be observed for all vessels carrying Oinulsion to the
Plant. The floating safety zone, which will be enforced by the
U S. Coast CGuard, will prevent other vessels frombeing within
1,000 yards of the front or rear of the vessel carrying
Orinmul sion and frombeing within 200 yards on either side of the
vessel. This wll effectively make the shippi ng channel a one-
way channel for Oinulsion-carrying vessels.

]. As vessels pass Egnont Key, they will take on two 4, 000
hor sepower escort tractor-type tugs which will escort the vessel
t hrough the channel using the floating safety zone. The U S
Coast CGuard has determ ned that escort tugs are an effective
means of m nim zing the chance of a grounding as a result of the
vessel's |l oss of steering or power. At the Turning Point from
t he Tanpa Bay channel to the Port Manatee channel, the vessel
W || becone attached to the escort tugs through its depl oyed tow
lines and will be assisted into the docking area.

190. A weakness of FPL's SCAis that it is not clear to
what extent Bitor's commtnents are enforceable by the Siting
Board. Bitor is not a co-applicant. None of Bitor's commtnents
are made part of the conditions of certification, and many of
themare neither in the SCA nor in the sufficiency responses. To
be made enforceable at | east against FPL, they should be nmade
part of the conditions of certification.



191. FPL will also exceed regulatory requirenents during
of fl oading of Orinmulsion by utilizing a secondary hose
cont ai nment sleeve, or its equivalent, for its offloading hoses
to mnimze the probability and volunme of any spills during
of fl oading at Port Manatee. This secondary contai nnment shoul d
effectively contain any Orinulsion that may be rel eased as a
result of a leak fromconnections in the offloading hose or a
burst of fl oadi ng hose.

192. Wth the managenent practices to which Bitor Anmerica
Cor poration and FPL have comnmtted for the transport and
of fl oading of Orinmulsion, the risk of a 1,000-barrel or |arger
spill occurring has been reduced to once every 77,000 port calls.

193. Al though the nunber of port calls for fuel delivery to
the Plant will approximtely double after the conversion to
Oinmulsion, the risk of a spill occurring in any given year wll
neverthel ess be reduced to about one-fourth the present risk.

Spill Mtigation

194. Wiile offloading Orimulsion fromvessels at Port
Manatee, FPL will conply with all applicable federal, state and
| ocal regulatory requirements. For exanple, FPL will provide
boom ng at the dock on either side of the offloading hose, either
in the formof a boom ng gate systemor a deep-skirted boom
bet ween the dock and the vessel.

195. The transport of Orinulsion from Venezuela to Port
Manatee will also conply with all applicable requirenents of the
US GI Pollution Act of 1990 (OPA '90).

196. Bitor Anerica Corporation and its sister conpany, PDV
Mari na- Venf| eet, have prepared a spill contingency plan which
W ll be used by vessels carrying Oinulsion into Tanpa Bay. This
pl an has been approved by the U S. Coast Guard. Bitor Anmerica
Corporation al so has adopted a corporate spill response plan
whi ch offers technical information on Orinmulsion spills to assi st
its custoners or vessel owners in the event of an accident. An
atl as of sensitive environnents in Tanpa Bay has al so been
assenbl ed by contractors to Bitor Anmerica Corporation which
identifies strategies for responding to an Orinmulsion spill in
the area of each sensitive habitat in Tanpa Bay. Wile Bitor
Anerica is satisfied with the equi pnent for responding to
Oinmulsion spills which it has identified inits spill response
plans, it is constantly | ooking for new equi pment. As new
equi pnent is identified and denonstrated to be effective in
responding to an Orinulsion spill, Bitor Anerica Corporation wll
nodi fy its plans to include the new equi pnent.



197. FPL has three spill response plans which woul d
potentially have application to a spill of Orinulsion -- the FPL
Port Manatee Termnal G| Spill Response Pl an, the Manatee Pl ant
Ol Spill Response Plan, and FPL's Corporate Ol Spill Response
Plan. Each of these plans has received all necessary regul atory
approvals, and FPL could lawfully bring Oinulsion into Port
Manat ee under the current version of these plans. Nevertheless,
FPL will expand its plans to include the recently devel oped
Orinul sion-specific spill response tools and strategies before
Oinmulsion is delivered to Port Manatee for the Plant. Those
updates will be reviewed and approved by the Coast CGuard, the U



S. Environnental Protection Agency, and the U S. Departnent of
Transportation to ensure the revisions neet applicable regul atory
requirenents.

198. The FPL Port Manatee Termnal GOl Spill Response Pl an
applies to the offl oadi ng hose, the transfer piping fromthe dock
to the termnal, the on-site storage tanks at the termnal, and
the transfer and piping systemto the Plant. The Manatee Pl ant

Ol Spill Response Plan applies to the on-site storage of fuel at
the Plant and the piping to the Plant's boilers. FPL's Corporate
Spill Response Plan is supported by a corporate response team

t hat has been established to respond to spills that are beyond
the capabilities of the local on-site team

199. FPL has devel oped a 2-volune oil spill contingency
pl anni ng system Volune 1 consists of the appropriate facility's
oil spill response plan, e.g., the plans for the FPL Port Manatee

Termnal or the Plant; Volume 2 consists of the corporate
response pl an.

200. FPL's corporate response teamincludes approxi mately
40 positions, typically with two individuals trained for each
position at all tinmes. The team nenbers participate in annual
training exercises and are on-call 24 hours a day, every day of
t he year.

201. In the event of a spill, response is directed
utilizing a unified conmmand concept, in which decisions to guide
response operations are jointly made by the FPL incident
commander, the U. S. Coast CGuard on-scene coordinator, and the
Fl ori da on-scene coordinator. Typically, the U S. Coast Guard
on-scene coordinator is the Captain of the Port, and the Florida
on-scene coordinator is the manager for energency response from
t he Departnent of Environmental Protection. The U S. Coast
Guard on-scene coordinator has the authority to take over the
spill and direct all response operations if deened necessary.

202. FPL's spill response nethodol ogi es which woul d be
followed in the event of an Orinmulsion spill have been
successfully enployed historically by FPL and the oil industry.
In the event of an Orinmulsion spill in the Tanpa Bay area, FPL
shoul d be able to assenble its crews and equi pnment and begin
recovery activities wwthin four hours. This response tine is
achieved in FPL's annual spill response drills.

203. Oimulsion and No. 6 fuel oil react differently when
rel eased in seawater such as that found in Tanpa Bay. Wen No. 6
fuel oil is released in seawater, a very large fraction of the
mass al nost imediately forns a slick and float to the surface.
Underneath the slick, a relatively low fraction of the mass



di ssolves in the water. By contrast, when Orinulsion is rel eased
in seawater, its conponents disperse in the water colum al nost
imediately. 1In a shallow, dynam c system such as Tanpa Bay,
even at low salinity levels, Oinulsion conmponents woul d be well -
m xed t hroughout the water col um.

204. O her processes which affect the fate of Oinul sion
and No. 6 fuel oil in seawater such as Tanpa Bay include vertical
nmoti on (buoyancy), dispersion (both |ateral and vertical),

di ssol ution, sedinentation (absorption of fuel particles onto
sedi nents), biodegradation (including chem cal and photolytic
degradation), entrainnment, coal escence and evaporation. All of
t hese processes were incorporated as paraneters into a 3-

di mensi onal fates nodel, known as SIMAP, to predict the novenent
of Orimulsion and No. 6 fuel oil released in Tanpa Bay.

205. SIMAP, which stands for "Spill |npact Mapping,"
i ncludes a series of 2- and 3- dinensional fates nodels which
eval uate trajectories, transport and weat hering of the
constituents of spilled fuels. One SIMAP nodel runs multiple
times to provide a probable distribution of fate.

206. SI MAP has been enhanced based on the results of peer-
reviewed scientific research to include algorithnms for the fates
processes affecting the constituents of Orinulsion so that it now
has the capability of evaluating the fate of Oinulsion spills.
SIMAP i s capable of accurately predicting the fate of O i nul sion
accidentally spilled in the Tanpa Bay environnent, including the
concentrations of its constituents in 3- dinensional space and
tinme.

207. Several Oinulsion-specific spill response tools and
strategi es have al so been devel oped and woul d be used in the
event a spill of Oinulsion were ever to occur in Tanpa Bay,

i ncludi ng Port Manat ee.

208. The Oi-Boom a boomw th a 10-foot-deep skirt, has
been devel oped and tested for use in responding to spills of
Oinmulsion. The 10-foot skirt on Oi-Boomis five layers thick,
and includes an outer covering of ballistic material for
strength, inner layers of geotextile, and an inner core filter
whi ch all ows water but not bitunen to pass through. The ability
of water, but not bitunmen particles, to pass through the skirt of
the Oi-Boom has been denonstrated in tests.

209. The Gizzly skimrer has al so been devel oped and tested
for use in responding to spills of Orinmulsion. The ability of
the Gizzly skimrer to renove coal esced bitunmen fromthe surface
of the water has been successfully denonstrat ed.



210. The tests of the capability of the Oi-Boom the
Gizzly skimer, and other equi pnent useful in the recovery of
Ori mul si on were observed by nunerous governnent officials,
including representatives of the U S. Coast CGuard and the
Fl ori da Departnment of Environnental Protection

211. Conventional absorbents, such as oil snares, pom pons,
or filament absorbents, have proven to be very effective in
recovery of bitunmen particles. These materials are typically
used to "polish up" the water by renoving fugitive particles
after a skimrer, such as the Gizzly skinmmer, has renoved the
bul k of the bitunen.

212. Five thousand feet of Oi-Boomand two Gizzly
skimmers will be staged at Port Manatee for use in responding to
spills of Orimulsion. Additionally, conventional oil spil
equi pnent which can be used in responding to an Orimul sion spil
w |l be staged at Port Manatee, such as 8, 700 feet of
conventional 18-inch skirted boom 200 feet of 36-inch skirted
boom absorbent materials, and 3 shallowdraft boats. FPL al so
has a stockpile of oil spill response equi pnent, including
approximately 6,100 feet of 36-inch skirted boom |oaded in six
sem-trailers in West Pal m Beach which can be delivered to any of
FPL's facilities. Altogether, FPL has approxi mately 40,000 feet
of conventional skirted boom which could be used to keep bitunen
out of the sensitive habitats in Tanpa Bay.

213. There is also a stockpile of oil spill response
materials at each of FPL's power plants and fuel term nals.

214. Moreover, the Coast Guard, various contractors and
cooperatives, and other term nal operators have conventi onal
boons | ocated in the Tanpa Bay area which would be effective in
responding to an Orinulsion spill in shallow waters.

215. Al of the materials staged for use in response to
fuel spills is periodically inspected and nai ntained i n good
operating condition to ensure its availability in the event of a
spill, as required by OPA '90.

216. SIMAP will be incorporated into FPL's spill response
pl ans.

217. In the event Oinulsion is ever spilled in Tanpa Bay,
the 3-di nensional fates nodel in SIMAP woul d be an effective tool
to assist in response efforts by predicting the direction and
novenent of the spill plunme. This information would aid the
spill response managers in tine-critical decisions on where it is
nost appropriate to deploy a contai nment boom around the bitunen
pl ume and excl usion boomto protect sensitive habitats. To



obtain predictive results quickly for use in devel oping spil
response strategies, the user of SIMAP can control several nodel
paraneters, such as the nunber of Lagrangi an particles tracking
the various fuel conponents, the length of the tine-step between
cal cul ations, and the I ength of the nodel run.

218. In a spill event, SIMAP would be run initially using
data files on hand which nost closely resenble the actual
environnental conditions at the scene of the spill. Such a nodel
run could be acconplished in a few mnutes. As realtine
i nformati on becones available following a spill, SIMAP would be
rerun to provide nore refined output on spill novenent and
di rection.

219. As a spill response tool, SIMAP can be used to predict
the novenent of Orinmulsion to allow the response teans to depl oy
protective equi pnent around sensitive habitats. SIMAP can al so
be used to direct water colum sanpling efforts to |ocate the
| ar gest concentration of the spill plunme prior to depl oynent of
t he contai nnment boom

220. Since currents are nore predictive than w nds, SIMAP
is nore capable of predicting the novenent of Orinulsion in the
wat er columm than the novenent of No. 6 fuel oil as a surface
sli ck.

221. In the event of an Orinulsion spill, deep-skirted boom
(with the skirt in a furled position) could be towed to the site
by two boats and placed in the path of the spill plunme. The two

ends of the boom would then be connected and the skirt unfurled
to create a cylinder around the |argest portion of the bitunen
plume. Once the Ori- Boomhas encircled the bitunen, it wll be
allowed to float and drift with the current along with the

bi tunen, thus keeping the |large concentration of bitunen
surrounded by the boom Then shear punps woul d be operated
inside the cylinder to force coal escence and surfacing of the

bi tunen. As the bitunmen surfaces, Gizzly skinmrers woul d be used
to renove the bitunen fromthe water.

222. Sensitive habitats which are expected to be in the
path of the spill plunme would be protected by placing exclusion
boomin front of the habitats. It is an accepted spill response
strategy to identify sensitive habitats, prioritize those
habitats as to their sensitivity, and protect the nost sensitive
habitats first. To facilitate the protection of sensitive
habitats, FPL and Bitor Anerica Corporation would use the atl as
of sensitive environments in Tanpa Bay which identifies the
| ocation and type of sensitive habitats, prioritizes those
habitats as to their sensitivity, and specifies the nost
appropriate response strategies to protect each particul ar



sensitive habitat. This atlas of sensitive environnents in Tanpa
Bay will be incorporated into FPL's spill response pl ans.

223. Since Oinulsion spilled in Tanpa Bay woul d nove back
and forth with tidal currents, rather than rapidly noving with
the wind to shore as does a No. 6 fuel oil surface slick, nore
time would be available in the event of an Orinmulsion spill to
pl an response strategies.

224. The spill response technol ogies, strategies and pl ans
FPL and Bitor Anerica have identified for responding to any
Orinmulsion spill that m ght occur in Tanpa Bay are conparable to

t hose which would apply to a spill of No. 6 fuel oil, the current
fuel used at the Plant and brought into Port Manatee.

Ecol ogi cal Effects of Oinmulsion Released in Tanpa Bay

225. Tanpa Bay is the |largest estuary systemin the State
of Florida. It is roughly 60 kiloneters |long and the typical
wdth is on the order of 10 kilonmeters. Tanpa Bay is a
relatively shall ow system wth a nean depth of about 3.7 neters.
The shi ppi ng channel which traverses Tanpa Bay is approxi mately
15 neters deep and 122 neters w de.

226. Prior to the early 1900's, Tanpa Bay was domi nated in
its marine productivity by seagrass. Because of human activities
since that time, however, the current spatial extent of
seagrasses i s about 15 percent of the overall Bay. Changes in
bat hynetry and erosional | osses in Tanpa Bay precl ude the
reest abl i shnment of seagrasses in some of their former range
absent extraordinary neasures to restore former bay bottom
Tanpa Bay's primary productivity now comes from phytopl ankton in
the system

227. Notwi thstanding the | oss of seagrass, Tanpa Bay is an
extrenely diverse estuarine system providing habitat to
approxi mately 250 species of fish, 1200 species of invertebrates,
and 200 speci es of nacro-al gae. The mangrove systens and nmarsh
grasses on the shoreline area, as well as the remaining
seagrasses, provide part of the energetic base for the Tanpa Bay
system and structurally provide habitat critical as nursery
grounds for many species of fish and invertebrates.

228. To gain an understandi ng of the ecological effects of
an Oimulsion spill in Tanpa Bay, FPL comm ssioned the University
of Mam, Rosenstiel School of Marine and At nospheric Sciences,
to coordinate a study of the conparative ecol ogical effects from
a release into the environnent of Orinulsion and No. 6 fuel oil,
the fuel currently used at the Plant. The study was called the
"Conparative O l/Orimulsion Spill Assessnent Progrant (COSAP)



229. COSAP invol ved i ndependent, peer-reviewed scientific
research conducted by scientists at several institutions,
including the University of Mam, Florida International
University, University of Massachusetts, University of North
Texas and the University of South Florida.

230. FPL provided the sponsorship and defined the nature of
t he probl em on which study was desired, but had no role in
conducting the research or in the conclusions drawn fromthat
research.

231. COSAP included research on fuel characterization
chem cal and physical weathering, and toxicol ogical studies for
selected flora and fauna indigenous to Tanpa Bay for both
Orinmulsion and No. 6 fuel oil. COSAP al so included the
identification of resources and ecosystens at risk, hydrodynam c
nodel i ng, and fate and transport nodeling for Tanpa Bay.

232. The COSAP research was integrated into a conparative
ecol ogical risk assessnment (CERA) in which the existing
ecological risk of No. 6 fuel oil being released in the Tanpa Bay
envi ronment was conpared to the ecol ogical risk which would exi st

froma simlar-sized spill of Orimulsion in that environnent.
The different reactions of Orinmulsion and No. 6 fuel oil in
seawater were significant in assessing the conparative ecol ogi ca
ri sks because with No. 6 fuel oil, the slick effects and the
movenent of the slick by wind forces had to be considered. Wth
Orimul sion and the dissolved conmponent of No. 6 fuel oil, the

tide and currents within the waterbody largely control the
novenent of the conponents.

233. Under COSAP, toxicity tests were conducted on
mangroves, seagrasses, and inportant fish and invertebrate
species actually found in Tanpa Bay, in addition to the
typically- utilized surrogate | aboratory species. This is a
significant advancenent beyond what is normally done in an
ecol ogi cal risk assessnent.

234. Historically, fuel oil spills have had varyi ng degrees
of i npact on seagrasses and mangroves. Chronic toxicity tests
denonstrated that Oinul sion woul d not cause wi despread nortality
of the seagrass beds or mangrove conponents of Tanpa Bay.

235. Toxicologically, the aromatics from No. 6 fuel oi
were found to be a thousandfold nore toxic to fish and
i nvertebrate species than the conponents of Orinmulsion at simlar
concentrations. In the event of a spill, however, the
concentration of Orimulsion conponents in the water colum woul d
be approximately a thousandfold greater than the concentration of



No. 6 fuel oil aromatics. To evaluate the conparative risk of
No. 6 fuel oil and Orimulsion released in Tanpa Bay, one nust
consi der both the concentrations to which organi sns woul d be
exposed and the relative toxicities.

COSAP' s Conpar ati ve Ecol ogi cal Ri sk Assessnment (CERA)

236. To incorporate both exposure concentrations and
relative toxicities in the COSAP CERA, the researchers used a
scenari o- consequence analysis. That is, hypothetical sets of
conditions were defined to identify a range of conditions that

m ght occur under different types of spill conditions in Tanpa
Bay. Then the fate, transport, exposure and ecol ogical effects
of both a No. 6 fuel oil spill and an Orinmulsion spill for these

scenari os were eval uated and conpar ed.

237. The scenarios devel oped for the CERA included four
| ocations: (1) Egnont Key, the location of a major fuel oil
spill in 1993; (2) the Skyway Bridge, the location of a collision
whi ch caused a portion of the forner bridge to collapse; (3) the
Turning Point, the 90 degree turn fromthe main shipping channel
into the shipping channel which |leads into Port Manatee; and (4)
the Port Manatee facility where of fl oadi ng occurs.

238. The volune of the spills in the scenario-consequence
anal ysis was 10,000 barrels, except for the Port Manatee facility
scenarios for which the spill volune was presuned to be 1, 000
barrel s.

239. Scenarios covered both wet and dry seasons. For the
summer scenarios (the wet season), a relatively wet year and a
relatively dry year were included. For each season and | ocati on,
scenari os were chosen at four different start tinmes to represent
t he range of conbinations of wnd and tidal events. Altogether,
t he CERA anal ysis included 96 scenari os.

240. Each scenario was nodel ed using a hydrodynam c node
devel oped by the National Cceanic and At nospheric Adm nistration
(NOAA) National Ccean Survey and further calibrated by the
University of Mam researchers to the Tanpa Bay system  Qut put
fromthis hydrodynam c nodel was input to the 3-dinensional fate
and transport nodel, SIMAP

241. For each scenario, novenent of the various conponents
of No. 6 fuel oil or Orinmulsion was sinulated for five different
| ayers within Tanpa Bay. Hourly concentrations were output and
transferred to a Datagraphic Information System The outputs
were then integrated over tinme until concentrations were bel ow
the |l evel where significant ecol ogical effects would occur.
Exposures (a conbination of concentration, time, and conponent)



were then graphically displayed using a scaling nethodol ogy and
overlaid on the distribution of species in Tanpa Bay, allow ng
for a direct conparison of toxicological effects.

242. I n assessing the conparative ecol ogical risks of
Orinmul sion and No.6 fuel oil, nunerous conservative design
paraneters and assunptions were used for the CERA. For exanple,
the nost sensitive |life stages of the nost sensitive species were
utilized, maxi mum exposure tines were assuned even for organi sns
whi ch could swimout of the affected area after a spill, and a
| arge spill volune was assuned.

COSAP CERA Concl usi ons

243. VWile an Oinmulsion spill would have greater water
colum effects than a simlar- sized spill of No. 6 fuel oil, the
No. 6 fuel oil spill would have the added oil slick formati on and

associ ated shoreline inpacts which are not anticipated from an
Orinmulsion spill.

244. Overall, the risk to the Tanpa Bay ecosystemfrom a
spill of Orinulsion is essentially conparable to the existing
risk of a No. 6 fuel oil spill of simlar size. The risks froma
spill of Oinmulsion would not be significantly greater than, nor
significantly less than, the risks to the Tanpa Bay ecosystem
froma simlar-sized spill of No. 6 fuel oil.

Peer Revi ew of COSAP Research and Concl usi ons

245. A Science Advisory Panel provided i ndependent
scientific peer review of the COSAP research and concl usi ons.
The Panel included | eading scientists in the fields of ecol ogical
ri sk assessnents, spills of oil in the marine environnent,
coastal systens, and several representatives of state and federal
regul at ory agenci es.

246. The Sci ence Advi sory Panel was involved in a neeting
at the inception of COSAP to discuss the overall research goals
and objectives, the structure of the research program and the
specific protocols for the toxicol ogical experinents. The Panel
al so exam ned the nodels and statistical approaches to be used
for the study. The Panel specifically addressed the issue of the
applicability and appropriateness of the ecol ogical risk
assessnent paradigm and participated in the devel opnent of the
scenarios used in the CERA. The Panel reviewed an interim
techni cal support docunent and provi ded detailed coments on al
conponents of the research at that tinme prior to devel opnent of
the CERA report. The Science Advisory Panel approved the use of
t he ecol ogi cal risk assessnent framework, the experinental



conponents, the experinental design, the statistical analyses,
t he scaling nethodol ogy, and the conclusions reached in the CERA

Ef fects of Estrogeni c Conpounds Following a Spill

247. The Orinmulsion to be used at the Plant will include no
nore than .22 percent nonyl phenol pol yethoxyl ate surfactant.

248. The surfactant allows the bitunen particles to remain
enmul sified in the water, form ng a stable enul sion.

249. Hundreds of mllions of pounds of nonyl phenol
pol yet hoxyl ate surfactants are used annually in the United States
in donmestic and industrial products, such as soaps and
detergents. dobally, nore than a half billion pounds of
nonyl phenol pol yet hoxyl ate surfactants are used annually.

250. Nonyl phenol pol yet hoxyl ates rel eased in an aquatic
envi ronment are broken down by actions of bacteria and sunlight.
The final degradation products would be carbon di oxi de and water.
The warm tenperature, intense sunlight and seawater in Tanpa Bay
woul d i ncrease the speed of the surfactant's degradation process.

251. Neither the surfactant in Orinmulsion nor its
i nternedi ate degradation products are expected to persist for
nmore than 30 to 45 days in Tanpa Bay, if a spill occurs.

252. Both No. 6 fuel oil and Orinmulsion may result in
conpounds which mmc estrogen being released in the environnent
followwng a spill. The polycyclic aromatic hydrocarbons (PAHs)
in No. 6 fuel oil are suspected to have such estrogenic
properties. Simlarly, some of the internedi ate breakdown
products of the nonyl phenol polyethoxylate surfactant in
Orinul sion are suspected to have estrogenic effects.

253. \Whether there are ecol ogi cal consequences of such
estrogeni ¢ conpounds when rel eased in the environnent has not
been est abl i shed.

254. To the extent marine organi sns are exposed to any of
the internedi ate degradation products of Oinulsion's surfactant
during the 30 to 45 days they may persist in Tanpa Bay, once the
exposure is renoved the organisns are able to purge their systens
of those conpounds. Consequently, no |ong-term bi oaccumnul ati on of
t hese conpounds i s expect ed.

255. The surfactant and any effects it may have when
rel eased in the environnment should not persist for |ong periods
of tinme due to rapid degradation and the ability of narine



organi sms to purge their systens of the degradation products
after the exposure is renoved.

Summary of Conparative Spill Risks

256. G ven the conparabl e ecological risks to Tanpa Bay of

Orinmulsion and No. 6 fuel oil, the conparable spill response
capabilities for the two fuels, and the substantially |lower risk
of a spill of Orimulsion than that for No. 6 fuel oil being

delivered to the Plant, overall the risk to Tanpa Bay will be
significantly reduced after the conversion of the Plant to
Oinmulsion fromthat which currently exists fromthe transport of
No. 6 fuel oil.

257. Moreover, the conversion of the Plant to Oinmul sion
Wi ll reduce the risk of transfer- related fuel spills statew de.
Every time there is a transfer of fuel fromone fuel-hol ding tank
to another, whether that holding tank is on a ship or barge, or
is part of a termnal or refinery, there is a risk of a transfer-
related spill. Deliveries of fuel oil to FPL's plants require
fromone to three transfers in Florida, depending on whether the
termnal at the receiving port is connected directly to the
el ectrical generating plant by pipeline (as at the Plant) or
whet her fuel nust be transferred fromthe termnal to the plant

by barge. Because the conversion to Orinulsion wll increase the
utilization of the Plant, and reduce the utilization of other FPL
pl ants that burn higher cost oil, it will reduce the nunber of

deliveries and transfers of fuel oil to other FPL plants within
the State. This will reduce the nunmber of FPL's annual fuel
transfer operations in Florida by 14 percent, from 635 before the
conversion to 548 follow ng the conversion. This translates
directly into a reduced probability of fuel spills.

258. In addition, over 80 percent of the No. 6 fuel oi
burned in Florida is refined at Gulf Coast plants. There are
opportunities for transfer spills when fuel ultimtely destined
for FPL is delivered to and shipped fromthose refineries. These
opportunities for Gulf Coast spills are elimnated with
Orinmulsion, which is transferred only once, off the coast of
Venezuel a, before it reaches the receiving termnal at Port
Manat ee.

CONCLUSI ONS OF LAW
259. The Division of Adm nistrative Hearings has

jurisdiction over the parties to and subject nmatter of this
proceedi ng. Section 403.508(3), F.S. (1995).



260. In the prehearing stipulation, all parties agreed that
Manasot a- 88 and MCSOBA have standing to participate in this
pr oceedi ng.

261. Applications for certification of existing electrical
power plants, such as the Plant, are governed by Section
403.5175, F.S. Section 403.5175, F. S. (1995), provides in
pertinent part:

(1) An electric utility that owns or ope-
rates an existing electrical power plant
may apply for certification of an existing
power plant and its site in order to obtain
all agency licenses necessary to assure com
tpliance wth federal or state environnental
| aws and regul ations using the centrally coor-
di nat ed, one-stop |licensing process establi -
shed by this part. Applications nust be re-
vi ewed and processed in accordance with
Sections 403.5064-403. 5115, except that a
determ nation of need by the Public Service
Comm ssion is not required.

* * *

(4) In considering whether an application
subm tted under this section should be
approved in whole, approved with appropriate
conditions, or denied, the [Siting Board]
shal | consider whether, and to the extent to
whi ch proposed changes to the electrical
power plant and its continued operation under
certification wll:

(a) Conply with applicable nonprocedural
requi renents of agencies;

(b) Result in environnental or other bene-
fits conpared to current utilization of the
site and operations of the electrical power
plant if the proposed changes or alterations
are undert aken;

(c) Mnimze, through the use of reason-
abl e and avail abl e net hods, the adverse
effects on human health, the environnent, and
the ecology of the land and its wildlife and
the ecology of state waters and their aquatic
life; and

(d) Serve and protect the broad interests
of the public.

No further guidance is given on howto use the results of the
consi deration given under paragraph (a), or how to bal ance it
agai nst the other factors to be consi dered under paragraphs (b)-



(d). But, contrary to the position taken by Manasot a-88 and
MCSOBA, it is concluded that sonme bal anci ng of consi derations may
be necessary.

Burden of Proof

262. As the applicant for certification, FPL "carries the
"ultimate burden of persuasion' of entitlenent through al
proceedi ngs, of whatever nature, until such tine as final action
has been taken by the agency."” Florida Dept. of Transp. V.
J.WC. Co., Inc., 396 So.2d 778, 787 (Fla. 1st DCA 1981).
However, those who oppose an application "nust identify the areas
of controversy and allege a factual basis for the contention that
the facts relied upon fall short of carrying the 'reasonable
assurances' burden cast upon the applicant.” 1d. at 789. Any
additional information necessary to provide reasonabl e assurances
may be provided at the hearing. Hamlton County Bd. of County
Commirs v. Florida Dept. of Environnmental Reg., 587 So.2d 1378,
1387 (Fla. 1st DCA 1991). Once the applicant has presented its
evi dence and nade a prelimnary show ng of reasonabl e assurances,
t he chal | enger nust present "contrary evidence of equival ent
quality" to that presented by the permt applicant. J.WC., 396
So.2d at 789. On the basis of the facts found and record nade at
the certification hearing, the Siting Board deci des any di sputes
anong parties as to whether reasonabl e assurances have been given
that a project will conply with specific criteria and the
| egi slative intent of the Power Plant Siting Act (PPSA).

Summary of Concl usi ons

263. Based upon consideration of all evidence of record,
the Project neets the criteria set forth in Section 403.5175(4),
F.S. (1995), subject only to the requirenent that Bitor's
commtnents to take extraordi nary safety neasures, over and above
those required by state and federal regulations, to mnimze the
risk of fuel spills should be made part of the Conditions of
Certification. See Conclusion of Law 266(a), bel ow, and Fi nding
of Fact 189, above. (The Conditions of Certification provide
that they shall be automatically nodified to conformto any
separatel y-issued PSD or National Pollution Discharge Elimnation
System (NPDES) permt for the project.)

264. Through extensive scientific anal yses of the inpacts
and/or controls of fuel spills, air em ssions, water wthdrawals,
activities in wetlands, groundwater seepage, and other aspects of
the Project, FPL has provided reasonabl e assurances t hat
construction and operation of the converted Plant wll conply
wi th applicabl e nonprocedural requirenents of the agencies,

i ncludi ng Chapters 373 and 403, F.S., and F. A C. Rule Chapters 62
and 40D. Construction and operation also wll conmply with



appl i cabl e provisions of the Manatee County Conprehensive Pl an,
and Manatee County Land Devel opnent Code, i ncluding zoning
standards, as long as variances fromprovisions relating to

wetl and mtigation ratios and | ocation of |andscaping are granted
as recommended by the County. The Project also is consistent
with the State Conprehensive Pl an and t he Conprehensive Regi onal
Policy Plan of the Tanpa Bay Regi onal Pl anni ng Council .

265. (QOperation of the converted Plant will result in
envi ronnental and ot her benefits as conpared to current
utilization of the site and operation of the existing plant.
Envi ronnental benefits include significant reductions in total
air emssions on both a plant-w de and system w de basis, reduced
human health risks fromair pollutants, very substanti al
decreases fromthe currently-permtted air em ssion |evels,
reductions of permtted water wwthdrawals fromthe Littl e Manatee
Ri ver, enhancenent and preservation of wetland areas in the
vicinity of the Plant, and reduced risks of fuel spills in Tanpa
Bay and statewide. Oher benefits include significant savings to
FPL's custoners, the creation of jobs both during and after
construction, increased governnental revenues in the form of
addi tional taxes and port charges, and enhancenent of FPL's
ability to conpete with coal-fired power plants in adjacent and
nearby states if and when retail wheeling becones a reality in
Florida. The Project wll benefit the |local econom es of Manatee
and Hill sborough counties, as well as the statew de econony of
Fl ori da.

266. The proposed design and operation of the converted
Plant will mnimze, through the use of reasonable and avail abl e
met hods, adverse effects on human health, the environnent, and
the ecology of the land and its wildlife and the ecol ogy of state
waters and their aquatic life:

(a) In order to mnimze the risk of fuel spills, FPL and
its fuel contractor have commtted to extraordinary safety
measures over and above those required by state and federal
regul ations. However, Bitor's commtnents should be nade part of
the Conditions of Certification.

(b) In addition to new scrubbers for control of SQO2
em ssions and ESPs for control of particulate and toxic
em ssions, FPL will install state-of-the art |ow NOx burners and
reburn technol ogy to control NOx em ssions. FPL also has agreed
to measures designed to further mnimze NOXx em ssions during the
ozone season. It is technically feasible to reduce NOx em ssions
even further, or to shut down to cap NOx em ssions, but such a
certification condition would not be reasonable, especially in
view the denonstration that the environnental benefit from such
measures would be too small to neasure.



(c) FPL will mnimze surface water withdrawals fromthe
Little Manatee River by using reclainmed water and currently-
permtted groundwater sources before resorting to surface water
wi t hdrawal s. Again, further reductions are possible by shutting
the plant down to avoid surface water use, but such a
certification condition would not be reasonable, especially in
vi ew of the denonstration that the environnmental benefit from
such neasures would be too small to neasure. Besides, FPL's
currently-permtted surface water use is grandfathered under
SWFWWD st atutes and rul es.

(d) FPL will undertake wetland mtigation neasures beyond
t hose required under applicable regulations. Wile no specific
agency standards apply to the tenporary by-product storage area
or the backup by-product disposal area, the storage area wll be
desi gned and operated in accordance with DEP' s standards for
phosphogypsum st ack systens, and the di sposal area wll be
desi gned in accordance with DEP' s design standards for C ass |
landfills.

(e) Transportation inprovenents will be made to | ocal
roadways, although not required for conpliance with applicable
transportation standards.

By these and other neasures, FPL has commtted to inpl enent
reasonabl e and avail abl e neasures above and beyond those required
in applicable regulations to m nimze adverse inpacts to human
health and safety, and the environnent.

267. The Project serves and protects the broad interests of
the public in several ways. The Project will produce | ower
el ectrical costs to FPL's custoners, including governnental
entities, with resulting benefits to Florida's econony. By
i mproving FPL's conpetitiveness, the Project will help insure
that Florida's electric generating industry will continue to
produce jobs, tax revenues, and other benefits to the State of
Florida. The Project also serves and protects the public
interest by reducing air em ssions on both a |ocal and statew de
| evel, reducing health risks fromair em ssions, reducing the
risk of fuel spills in Tanpa Bay and el sewhere in Florida, and
maxi m zi ng use of reclaimed water. Additionally, reasonable
assurances have been given that construction and operation of the
converted Plant will not adversely affect public health, safety
or welfare, the conservation of fish and wildlife, fishing,
wat er - based recreational values, or marine productivity in the
vicinity of the Plant.



| napplicabl e Surface Water Quality Permtting Criteria

268. Manasot a-88 and MCSOBA argue various novel theories in
an attenpt to require the Oinulsion Conversion Project to
undergo additional state surface water quality permtting review.
They argue that additional surface water quality permtting
reviewis required because: (1) air emssions of NOX result in
the direct atnospheric deposition of nitrogen on surface waters,
together with the indirect deposition on surface waters after
initial direct deposition within the watershed of surface waters;
(2) surface water will be withdrawn fromthe Little Manatee River
for use as nake-up water for the cooling pond; and (3)
groundwater flows fromthe cooling pond to the Little Manat ee.

For various reasons, it is concluded that their arguments have no
merit.

Statutes and Rul es on Surface Water Di scharges

269. Section 403.087(1), F.S. (1995), provides in pertinent
part:

No stationary installation which will reason-
ably be expected to be a source of air or

wat er pollution shall be operated, naintained,
constructed, expanded, or nodified wthout an
appropriate and currently valid permt issued
by the depart nent :

See also F.A.C. Rule 17-4.210(1). By their terns, this statute
and rule require an "appropriate" permt. By thenselves, neither
gi ves gui dance as to what kind of permt is "appropriate.”

270. Section 403.088, F.S. (1995), deals with water
pol lution operation permts. It provides in pertinent part:

(1) No person, without witten authoriza-
tion of the departnment, shall [discharge into
waters within the state any waste] . .

(2)(a) Any person intending to [dlscharge
wastes into waters of the state] shall nake
application to the departnent for any approp-
riate permt required by this chapter.

[ Enphasi s added.] See also F.A C. Rule 17-4.240(1). Both
statute and rule refer the [discharge of wastes into waters of
the state]. There is no reason to think that either refers to
at nospheric deposition fromair emssions or to wthdrawal s of
surface water.



271. The evidence is clear that DEP never has treated
either air em ssions or wthdrawal s of surface water as
"di scharge of waste into waters of the state" so as to be subject
to permtting review under Section 403.088 or Rule 17-4.240. Nor
is there any | egal precedent for such an interpretation of the
statute and rul e.

272. Consistent with DEP policy and practice, F.A C Rule
62-4.242 provides in pertinent part:

(1) Antidegradation Permtting Requirenents
* * *

(b) In determ ning whether a [proposed di scharge]
which results in water quality degradation is
necessary .

[ Enphasi s added. ]

273. References to the regul ation of either point source
"di scharges” or "dredge and fill" are found throughout the
statutes and rules that apply to surface water quality permtting
criteria and requirenments. F.A C Rule 17-4.244 addresses m xing
zones for conponents of discharges. F.A C. Rule 17-302.300(1),
(2), (6) and (7) address discharges (or, in the case of (2),
effluent Iimts.)

274. There is sonme | anguage in parts of the DEP's rules on
surface water quality that is broad enough to be read to apply
generally to all pollution sources of any kind if taken out of
context. Cf. F.A C. Rules 62-302.200(19), 62-302.300(3)-(5),
62- 302.500(1), and 62-302.530. But, when read properly and in
context, it is concluded that they do not apply to atnospheric
deposition resulting fromair emssions or to withdrawal s of
surface water. |If they did, all sources of air em ssions and al
surface water withdrawals in Florida would require wastewater
permts under Chapter 403, F.S., and, conceivably, under the
federal Clean Water Act (CWA). See Section 403.087, Fla. Stat.
33 US.C s. 1342(a)(1). No |law has been cited that woul d
support the conclusion that this has ever been the law in Florida
or anywhere el se.

Rej ection of Simlar Argunents in NYDEC Case

275. Wil e Manasot a-88 and MCSOBA cited no precedent
supporting their argunent that additional surface water quality
permtting reviewis necessary in this case, FPL has cited In re:
Petitions by Environnental Defense Fund, Inc., Dec. Ruling 17-04
(NYDEC 1983), which involved facts strikingly simlar to this
case. It arose out of proposals by two utilities to convert
existing electric generating units fromthe burning of oil to the



burning of coal. An environnmental organization petitioned the
New Yor k Departnent of Environnental Conservation (NYDEC) for a
declaratory ruling that the utilities were required to obtain
wast ewat er di scharge permts conditioned upon assurances that
such em ssions would "not cause the violation of, or exacerbate
existing violations of, state water quality standards.” 1d. 1In
ruling on the petitions, the NYDEC assuned that "all or part" of
the em ssions "may reach waters of the State and the United
States through dry or wet deposition.” 1d. at 3.

276. The NYDEC rejected the notion that air em ssions which
may eventually reach surface waters through wet or dry deposition
constitute "discharges"” under the C ean Water Act and anal ogous
state provisions. In so ruling, the NYDEC recogni zed that broad
definitions of the terns "pollutant” and "di scharge"” in the C ean
Wat er Act and anal ogous state provisions conceivably could be
read out of context to include air emssions. Id. at 4-5.

However, the NYDEC concl uded that such an expansive
interpretation "cannot w thstand analysis (1) when these terns
are read in context, (2) when there is no legislative history or
case | aw supporting such a construction, and (3) when the C ean
Water Act is construed in pari materia with the Clean Air Act."
ld. at 4. Adopting a comon-sense reading of the term

"di scharge" as including only the direct addition of pollutants
to surface waters, the NYDEC held that wastewater permts were
not required for air em ssions because, anong ot her things,
"snokestack em ssions are em ssions to the air, not the water[.]"
ld. at 3.

277. The commobn-sense reasoning of the NYDEC case is
equal |y applicable under Florida s anal ogous statutory and
regul atory provisions. Like the NYDEC, DEP has established
separate wastewater and air permtting prograns based, in |arge
part, on the requirenments of federal |aw. For exanple, in the
wast ewat er area, DEP has adopted water quality standards in
accordance wwth 303 of the federal CWA (33 USC s. 1313) and
permtting requirenents for surface water discharges under the
Nat i onal Pol |l utant Di scharge Elimnation System ( NPDES)
established in s. 402 of the federal Act (33 USC s. 1342). See
F.A C. Rule Chapters 62-302 and 62-620. Likew se, DEP has
adopted anbient air quality standards in accordance with s. 110
of the federal Clean Air Act (42 USC s. 7410(a)(1)) and federally
enf orceabl e construction and operation permtting prograns under
Titles | and IV of the federal Act. See F.A C. Rule Chapters 62-
272 (anbient air quality standards), 62-212 (major source
construction permtting), and 62-213 (nmgj or source operation
permtting).

278. No legislative or regulatory history supports reading
the terns "di scharge of pollutants” and "di scharge of wastes" in



DEP's wastewater permtting rules as including air em ssions. To
the contrary, the record of this proceeding indicates that DEP
which is charged with inplenenting Florida' s environnental |aws,
has never considered air em ssions to be "di scharges" under DEP' s
governing statutes and rules. |In the absence of any legislative
or regulatory history clearly indicating that the term

"di scharge" was neant to include air em ssions, DEFP s
interpretation of the statutes it adm nisters should be accepted.
See Pershing Indus., Inc. v. Florida Dep't of Banking & Fi nance,
591 So.2d 991, 993 (Fla. 1st DCA 1991) ("It is axiomatic that an
agency's construction of its governing statutes and rules wll be
uphel d unless clearly erroneous.").

Qutstanding Florida Waters

279. Manasot a-88 and MCSOBA al so argue that special rules
and requirenents for Qutstanding Florida Waters (OFWs) apply to
at nospheric deposition resulting fromair em ssions or to
w t hdrawal s of surface water. (They also argue that the asserted
applicability of the OFWrequirenents al so supports their
argunent that other surface water quality permtting review
applies.)

280. F.A C. Rule 62-302. 700 designates OFWs and provi des
for the permtting requirenents and policies that apply to them
There is language in F.A C. Rule 62-302.700(1) that is broad
enough to be read to apply generally to all pollution sources of
any kind if taken out of context. But F.A C. Rule 62-302.700(7)
provides that the "policy of this section shall be inplenented
through the permtting process pursuant to Section 62-4.242,
F.AC"

281. F.A C Rule 62-4.242(2) references OFWs and provi des
in pertinent part:

(2) Standards Applying to Qutstanding
Fl ori da Waters.

(a) No Departnent permt or water quality
certification shall be issued for any proposed
activity or discharge within an Qutstanding
Florida Water, or which significantly degrades,
either alone or in conbination with other
stationary installations, any Qutstanding
Florida Waters, unless the applicant affirm
atively denonstrates that:

* * *

2. The proposed activity or discharge is
clearly in the public interest, and either

a. A departnent permt for the activity
has been issued or an application for such



permt was conplete on the effective date of
the Qutstanding Florida Water designation; or

b. The existing anbient water quality wth-
in the Qutstanding Florida Waters will not be
| owered as a result of the proposed activity
or di scharge.

* * *

(d) Rule 62-4.242(2) shall not apply to
any [dredge or fill activity or discharge] to
an Qutstanding Florida Water permtted on, or
for which a conplete permt application was
filed on, the effective date of an Qutstanding
Fl ori da Water designation; nor shall it apply
to any renewal of a Departnent permt where
there is no nodification of the dredge and
fill activity or the discharge which would
necessitate permt review.

[ Enphasi s added. ]

282. Manasota-88 and MCSOBA attenpt to read subsection
(2)(a) of F.A.C. Rule 62-4.242 out of context to suggest that the
term"activity" includes atnospheric deposition fromair
em ssions and surface water withdrawals. But such a reading
i gnores subsection (2)(d), which clearly indicates that the rule
applies only to "dredge or fill" activities and to "discharges."
When subsections (2)(a) and (2)(d) are read together, the general
term"activity" in (2)(a) is restricted to a sense anal ogous to
the specific term"dredge and fill activity” in (2)(d). State ex
rel. Wedgworth Farnms, Inc. v. Thonpson, 101 So.2d 381, 385 (Fla.
1958) .

283. Such a reading not only is required by the rules of
construction, it also is consistent with the fact that the
"Standards Applying to Qutstanding Florida Waters" were
promul gated in accordance with the federal C ean Water Act, which
requires permts only for surface water point source discharges
to surface waters and for dredge and fill activities. See 33
US C s. 1342(a)(1) and 1344(a).

284. It is concluded that the designation of the Cockroach
Bay Aquatic Preserve and the Little Manatee River as OFWs does
not require state surface water quality permtting review as part
of the certification of FPL's proposed Oimulsion Conversion
Proj ect.

Federal Certification

285. Manasot a-88 and MCSOBA al so make an argunent t hat
sonehow federal water quality certification requires scrutiny of



the Project under all state surface water quality permtting
criteria. This argunment also is rejected as being without nerit.

286. Section 401 of the CWA provides, in pertinent part:

Any applicant for a Federal |icense or permt

to conduct any activity including, but not
limted to, the construction or operation of
facilities, which may result in any discharge
into the navigable waters, shall provide the
licensing or permtting agency a certification
fromthe State in which the discharge origin-
ates or will originate . . . that any discharge
will conply with the applicable provisions of
section 1311 [effluent limtations], 1312

[water quality related effluent limtations],
1313 [water quality standards and inpl enenta-
tion plans], 1316 [national standards of perfor-
mance], and 1317 [toxic and pretreatnent effluent
[imtations] of this title.

33 U S.C. s. 1341. (Enphasis added.) The certification nust
provide that there is reasonabl e assurance that the activity wll
be conducted in a manner which will not violate applicable State-
adopted water quality standards. 40 CF. R 121.2.; 40 CF.R
121.1(g). As already indicated, neither Florida nor federal
surface water quality statutes or rules provide for permtting
provides of air em ssions as discharges to surface waters.

287. In addition, certification is not an absolute
requi renent for issuance of a federal permt. The State may fai
or refuse to act on a requested certification and it will be
deened to be waived. 33 U S . C s. 1341. Wiiver occurs within 60
days (or less if deened appropriate) fromthe State's receipt of
the request on a dredge and fill permt. 33 CFR 325.2(b)(1)(ii).

Ecosyst em Managenent

288. There was evidence that DEP is considering the
utilization of an ecosystem managenent approach to environnental
permtting that m ght evolve into the kind of surface water
permtting review requested by Manasota-88 and MCSOBA in this
case. But the evidence was clear that DEP' s consideration of an
ecosyst em managenent approach has not yet matured into a
permtting framework. At this time, the statutes and rules
addressing the pollution of surface waters, when reviewed in
context, are not designed to regulate, and should not be extended
to attenpt to regulate, either (1) the atnospheric deposition of
nitrogen on surface waters that will result from em ssions of



NOx, or (2) the withdrawal of water fromthe Little Manatee
Ri ver.

289. The federally-funded National Estuaries Program ( NEP)
study of Tanpa Bay i ncludes recomendati ons concerning nitrogen
| oading to Tanpa Bay. |f DEP s ecosystem managenent policies
mature to the point where DEP is ready to begin regulating
at nospheric deposition of nitrogen as a surface water discharge
subject to surface water quality permt review, it is possible
t hat sonme recommendati ons of the NEP Tanpa Bay study on nitrogen
| oadi ng to Tanpa Bay could be achieved in this way. Such
regul ation may result higher power generating costs due to
stricter NOx emssions |limts, but it may be determ ned that
t hose costs would be | ower than the costs of trying to
rehabilitate water bodies after nitrogen has been deposited and
| oaded into them

Legal and Permt Agreenent
Covers Surface Water Wt hdrawal s
fromthe Little Manatee Ri ver

290. FPL is the holder of a Permt Agreenent authorizing it
to wthdraw fromthe Little Manatee River nore water than it is
proposing to use if the Oinulsion Conversion Project is
certified.

291. Manasot a-88 and MCSOBA argue that FPL's current
wthdrawals fromthe LMR are "unpermtted and illegal." They
contend that FPL has failed to obtain from SWFWD a water use
permt for those withdrawals. Based on the theory that prior
wthdrawals were "illegal," they argue that FPL's proposed future
wi t hdrawal s under the requested certification should be eval uated
under current permtting standards, including DEP s OFWcriteri a.

292. The Permt Agreenent between SWFWD and FPL was
executed in April, 1973, and anended in 1975. It is a | awul
aut hori zation for such withdrawal s as recogni zed by both Chapter
373, F.S. and SWFWWD rul es. Thus, previous wthdrawals by FPL
fromthe LMR have been properly authorized under Chapter 373, and
must be considered to be existing permtted wthdrawals.
Therefore, even if new proposed withdrawals fromthe R ver are
subject to review under DEP's OFWcriteria, FPL's continued
wi thdrawals fromthe R ver, follow ng conversion of the Plant,
are not subject to review under OFWcriteria since FPL's
w thdrawal s were permtted at the tinme the R ver was desi gnated
an CFW by DEP in 1982.

293. The Legislature intended in Section 373.224, F.S.
(1995), to validate and to continue in effect "permt agreenents”
entered into prior to Decenber 31, 1976, in lieu of obtaining a



separate Chapter 373 water use permt for authorized w thdrawals;
Chapter 373 contains specific provisions for nodification and
revocation of such permt agreenents which mlitate against any
inplied nodification or revocation of the existing FPL permt
agreenent by operation of Section 373.226; and SWFWD s own
F.A C. Rule 40D 2.051(2) specifically exenpts holders of "permt
agreenents" entered into before July 1, 1973, from Chapter 373
consunptive use permtting requirenents.

294. Section 373.224, F.S. (1995), provides:

Existing Permts.--Any permts or permt agree-

ments for consunptive use of water executed or

i ssued by an existing flood control, water

managenent, or water regulatory district pur-

suant to chapter 373 or chapter 378 [prior to

Decenber 31, 1976, shall remain in full force

and effect in accordance with their ternms until
otherwi se nodified or revoked as authorized herein]. [
Enphasi s added. ]

295. SWWWD s F. A C. Rule 40D 2.051(2) exenpts "perm't
agreenents" from Chapter 373 consunptive use permtting
requi renents as foll ows:



40D- 2. 051 Exenpti ons.
* * *

(2) Al holders of [permt agreenents] for
wat er use executed or issued prior to July
1, 1973, shall remain in full force and
effect in accordance with its terns unl ess
otherwi se nodified or revoked by the Governing
Boar d.

[ Enphasi s added. ]

296. Both the above statute and SWFWWD rul e exenpt FPL from
obtai ning a new consunptive use permt for the Plant in |ight of
the April 17, 1973, water use Permt Agreenment with SWFWD. The
recitations in the Permt Agreenent clearly state that the
Agreenment was entered into pursuant to Chapter 373. The Permt
Agreenent was executed and issued pursuant to Chapter 373 before
July 1, 1973, and Decenber 31, 1976. Therefore, by both statute
and rule, the Permt Agreenent renains valid.

297. Manasota-88 and MCSOBA incorrectly assert that Section
373.226, F.S. (1995), required FPL to obtain a separate
consunptive use permt for the Plant to replace the Permt
Agreenment. Section 373.226 provides:

Exi sting Uses. --

(1) Al existing uses of water, unless
ot herwi se exenpted fromregul ation by the
provi sions of this chapter, may be continued
after adoption of this permt systemonly with
a permt as provided herein.

(2) The governing board or the departnent
shall issue an initial permt for the continua-
tion of all uses in existence before the effec-
tive date of inplenentation of this part if the

existing use is a reasonabl e-beneficial use ..
and is allowabl e under the common | aw of this
state.

(3) Application for permt under the pro-

vi sions of subsection (2) nmust be made within
2 years fromthe effective date of inplenent-
ation of these regulations in an area.

Failure to apply within this period shall cre-
ate a concl usive presunption of abandonnent of
the use, and the user, if he desires to revive
the use, nust apply for a permt under the
provi sions of s. 373.229.

298. Section 373.226 only addresses water uses that existed
before 1973 and were not otherw se covered by a Chapter 373



permt or permt agreement by July 1973. Such common | aw users
were required to seek approvals within two years (or by 1975) for
t hose water uses that existed before 1973 and that were being
subjected to Florida's consunptive use permtting programfor the
first tinme. Village of Tequesta v. Jupiter Inlet Corp., 371

So. 2d 663, 671 (Fla. 1979) ("The hol der of such a common- | aw

wat er-use right was given two years to convert the common | aw
right into a permt water right.")

299. Manasota-88 and MCSOBA have m sinterpreted the
Legislature's intent in enacting Section 373.224, F.S. (1995),
whi ch governs the continuing validity of "permt agreenents”
until revoked or nodified. As part of the Florida Water
Resources Act of 1972, the Legislature originally enacted Section

373.226, "Existing Uses,"” in 1972 to require common-| aw wat er
uses to obtain a permt under the new y-enacted water use
permtting program Ch. 72-299, Part 11, 4, Laws of Fla.

Subsequently, in the 1973 session, the Legislature anended and
reenacted the bul k of Section 373.226. Ch. 73-190, 12, Laws of
Fla. At the sane tine, the Legislature first enacted Section
373.224, "Existing Permts", which provided that any permt or
permt agreenent entered into pursuant to Chapter 373 prior to
July 1, 1973, would "remain in full force and effect in
accordance with its terns" unless nodified or revoked as

aut horized by law. Ch. 73-190, 11, Laws of Fla.

300. The Legislature is presuned to act with know edge of
prior existing laws. State v. Dunmann, 427 So. 2d 166, 168 (Fl a.
1983). In this case, Section 373.226 providing for regulation of
"existing uses" was in Florida Statutes at the tine the
Legi sl ature adopted Section 373.224's exenption frompermtting
for Chapter 373 water use "permts and permt agreenents." The
fact that the Legi sl ature subsequently created a separate section
to address "permts and permt agreenments" is a strong indication
that it intended Section 373.224 to be the sole statutory section
addressing the continuing validity of existing "permts and
permt agreenents". |If Section 373.226 for "Existing Uses" and
its two-year mandate to obtain a Chapter 373 water use permt
applied to Chapter 373 "permt agreenents" such as FPL's, the
Legi sl ature woul d not have created Section 373.224. It would
si nply have anmended Section 373.226 to specifically include
"permt agreenents" as one of the existing uses required to
obtain permts under Chapter 373. It nust be concluded that the
Legi sl ature created two separate statutory sections: one
addressi ng wat er uses al ready authorized under Chapter 373
permts and permt agreenents (Section 373.224); and anot her
section for existing common-|aw uses (Section 373.226), for water
uses that did not have Chapter 373 authorization in 1973. FPL's
Permt Agreenent does not fall within the category of "existing



uses" required to obtain a Chapter 373 water use permt as FPL's
wat er uses had al ready been authorized under Chapter 373.

301. SWWWD s F.A.C. Rule 40D 2.051 interprets Section
373.224 as an exenption for existing permt agreenents from
obtaining a water use permt. It also is SWWWD s opinion that
the Permt Agreenment will remain in place if a PPSA certification
is not issued. An agency's interpretation of a statute it
admnisters is to be accorded significant weight unless its
interpretation is clearly erroneous. Florida Dep't of Insurance
v. Sout heast Vol usia Hosp. Dist., 438 So. 2d 815, 820 (Fla.
1983). This interpretation is consistent with the Legislature's
intent as previously discussed, and shoul d be accorded
significant weight concerning the validity of the 1973 Permt
Agr eenent .

Cool i ng Pond G oundwater Di scharges

302. DEP can grant a zone of discharge (ZOD) for existing
and new install ations which discharge to Cass G 1| groundwater
in accordance with F.A C. Rule 62-524.410. "Zone of discharge”
is defined by DEP rule in pertinent part as "a volune of water

underlying or surrounding the site . . . within which an
opportunity for the treatnent, m xture or dispersion of wastes
into receiving groundwater is afforded.” F.A C Rule 62-

520. 200( 23) .

303. The horizontal edge of the cooling pond ZOD is the FPL
property line. Wile groundwater may exceed sone of the
appl i cabl e groundwat er standards inside the ZOD, the evidence in
this case is clear that groundwater will not exceed any of the
appl i cabl e groundwat er standards outside the ZOD. The evi dence
al so is clear that DEP never has considered the discharge of
groundwat er that neets applicable groundwater standards to be a
di scharge into surface waters for purposes of surface water
qual ity regul ation.

Secondary | npacts

304. Manasot a-88 and MCSOBA al so argue that additional
permtting reviewis required for virtually all aspects of the
Ori mul si on Conversion Project on a theory of "secondary inpacts.”
Not only is the theory hard to follow, it is not clear exactly
what Manasot a- 88 and MCSOBA are seeking in the way of "secondary
i npact™ review.

305. In their PRO, Manasota-88 and MCSOBA |ist the
Project's all eged secondary inpacts and the permtting prograns
whi ch they assert authorize and require sone kind of secondary
i npact review for each inpact. Such review is proposed under al



permtting prograns (federal water quality certification, PPSA
certification, PSD permtting) for: nitrogen deposition
resulting fromNOx (air) em ssions; ozone formation resulting
fromNOx (air) em ssions; and saltwater intrusion with all eged
"groundwat er pollution"” resulting from groundwater w thdrawals.
They al so propose such review under only the PSD air permt
program for: cooling pond discharges to groundwater; and truck
traffic and its inpacts to residents of Parrish. But it is not
cl ear what kind of secondary inpacts review Manasot a-88 and
MCSOBA have in mnd, except that they apparently are trying to
use a theory of secondary inpacts review as anot her way of
requiring FPL's air em ssions to undergo additional state surface
water quality permtting review

306. Secondary inpacts reviewin Florida grew out of the
concern of the DEP s predecessor agency, the Departnent of
Envi ronnmental Regul ation (DER) that sonme environnental effects
wWithin its specific jurisdiction would otherwi se not be reviewed,
or would be reviewed separately (and too late) in the future.
For exanpl e, because DER concl uded that the environnental inpacts
fromseptic tanks woul d not be reviewed by the Departnent of
Heal th and Rehabilitative Services (DHRS), which focused on
"public health” inits permtting of septic tanks, it decided to
review themas "secondary inpacts” in dredge and fill permtting
cases. See, e.g., Environnental Confederation of Southwest
Florida v. Cape Cave ("Cape Cave I"), 8 FALR 317 (COct. 16, 1985);
Kyl e Brothers Land Conpany, Inc. v. Departnent of Environnental
Regul ation ("DER'), 4 FALR 832-A (March, 1982); Dougherty v. DER
4 FALR 1079-A (March, 1982). In J.T. McCormck v. Cty of
Jacksonville, 12 FALR 960, 980-981 (Jan. 22, 1990), DER deci ded

to review the inpacts to listed wildlife froma landfill, which
were not reviewed during the landfill permtting process, as
"secondary inpacts" during dredge and fill permtting of an
access road required for operation of the landfill. In

Conservancy, Inc. v. A Vernon Allen Builder, 580 So.2d 772 (Fla.
1st DCA 1991), rev. den., 591 So.2d 631 (Fla. 1991), the Court
requi red DER to consider secondary inpacts of 75 homes a buil der
intended to build in the future during the dredge and fill
permtting of a sewer line that would serve them

307. Before secondary inpact review is undertaken, there
must be a cl ose causal connection between the regulated activity
and the all eged secondary inpact. |[If the inpact under
consideration is too renote in distance or conceptual
relationship fromthe regulated activity, secondary inpact review
has not been approved. It also nust be determ ned that the
i npact under consideration is wthin the purview of the permt
authority. Cf. J.T. McCorm ck, supra, at 980-981 (DER declined
to review inpacts to isolated wetlands which were not within its



jurisdiction and woul d be reviewed by the water nanagenent
district).

308. Although not applicable to this grandfathered
proceedi ng, the new ERP permt program adopted by the DEP and the
wat er managenent districts in 1995 codified that "de mnims or
renotely related secondary inpacts are not considered" and
provi ded sonme exanpl es of secondary inpacts. Basis of Review for
Environnental Permt Applications within the Southwest Florida
Wat er Managenent District, Decenber 26, 1995, Section 3.2.7.(a).,
hereinafter, "ERP Basis of Review " incorporated by reference in
F. A C Rule 40D-4.091(1). The exanples provided in the ERP Basis
of Review are directly related to the regulated activity and to
the permt criteria of Section 373.414(1), F. S., (boats from
regul at ed docks colliding with nanatees, inpacts to wildlife from
roads in wetlands, water quality inpacts fromseptic tanks, boat
propel |l er dredging, and fueling and solid waste di sposal from
boat s) .

309. In this case, essentially all of the alleged secondary
i npacts have received extensive review, as appropriate, either as
di rect inpacts under the various applicable permt criteria or
under the certification criteria of Section 403.5175(4)(b)-(d).

Air em ssions (nitrogen and ozone)

310. Under the Departnent's PSD permtting program the
pertinent regulatory criteria are found in Florida's EPA-approved
State Inplenentation Plan and other air pollution standards of
the Departnment. See Council of the Lower Keys v. Charley Toppi no
& Sons, Inc., 429 So.2d 67, 68 (Fla. 3rd DCA 1983). Neither
Fl orida's EPA-approved SIP nor any other air pollution standards
or rules of the Departnent contain provisions pertaining to non-
air-quality-rel ated aspects of the Project.

311. FPL's proposed NOx em ssions were properly and fully
consi dered under the PPSA certification process and the PSD
permtting program As the Legislature explicitly recognized in
Section 403.509(3), F.S., DEP' s action on the PSD permt for a
PPSA facility must be based on the record of the PPSA/ PSD
proceedi ng and the provisions of the state inplenentation plan
(SIP). Among other things, the SIP includes anbient air quality
standards devel oped by EPA, including standards for nitrogen
di oxi de (NO2). The standards are designed to protect human
heal th and wel fare, which includes effects on water. See In re:
Petitions by Environnental Defense Fund, Inc., Dec. Ruling 17-04
(NYDEC 1983), supra. Nothing in the SIP or other DEP regul ations
requires any additional review of air em ssions as a secondary
i npact to water quality. Moreover, as discussed above, air
em ssions are not "discharges" to surface waters, and are thus



not regul ated under the C ean Water Act and are not subject to
the Act's surface water quality conpliance certification

312. Although not required under PSD air permtting, FPL
fully analyzed the potential effects of NOx em ssions on nitrogen
| oadings to surface waters as part of its case addressing the
certification criteria under Section 403.5175(4)(b)-(d), F.S.

Al gal assays conducted by FPL on water sanples from Tanpa Bay and
Lake Manatee conclusively denonstrate that neither the increase
in nitrogen |oadings attributable to the Project nor the total
nitrogen | oadings attributable to Plant operation follow ng

conversion will have any discernible or neasurable effect on
al gal gromth. Accordingly, FPL has provided reasonabl e
assurances that FPL's em ssions will not cause or contribute to

vi ol ations of any arguably applicable water quality criteria.

See F. A C. Rules 62-302.500(1)(c) and 62-302.530(47), (48), and
(68). FPL gave reasonabl e assurances that there will be no

di scerni bl e or neasurabl e inpact on water quality or bi ol ogical
activity. Likew se, FPL gave reasonabl e assurances that proposed
NOx em ssions will not inpact ozone levels in the area.



Sal twater intrusion and associ ated groundwater "pollution"”

313. These potential inpacts from groundwater wells need
not be re-reviewed as secondary inpacts of any permtted
activity. Goundwater wthdrawal s have been specifically
revi ewed under SWFWD' s groundwater w thdrawal permtting
program which extensively addresses "saline water intrusion" and
"i nducenment of pollution,” and have been shown to cause no
advancenment of saltwater intrusion. F.A C Rule 40D 2.301(1)(f);
SWFWWD Basis of Review for Water Use Permt Applications, Apri
11, 1994, 4.4 and 4.5, hereinafter "Water Use Basis of Review
(i ncorporated by reference in F.A C. Rule 40D 2.091.) Because
groundwater wi thdrawal s are revi ewed under F. A . C. Rule Chapter
40D- 2, SWFWWD has explicitly recognized that they are not to be
consi dered "secondary inpacts" of dredge and fill. SWWD ERP
Basis of Review, 3.2.7.(a).

G oundwat er di scharges from cooling pond

314. Manasot a-88 and MCSOBA have asserted that the
groundwat er di scharges fromthe cooling pond are secondary
i npacts only of FPL's PSD (air) permt. Cooling pond discharges
currently occur and are not closely linked or causally related to
the Project's conversion to burning of Oinulsion. Mreover,
groundwat er di scharges fromthe cooling pond have been fully
reviewed as "primary" inpacts during the PPSA proceedi ng under
the DEP' s groundwater discharge permtting rules pursuant to
F.A C. Rule Chapters 62-520 and 62-522 and have been shown to
result in no violations of groundwater or surface water
st andar ds.

| npacts to residents fromtruck traffic

315. In their PRO, Manasota-88 and MCSOBA assert that a
secondary inpacts review of truck traffic inpacts is authorized
or required under the PSD permt. They have not i ndicated which
i npacts of truck traffic may be of concern. |In any case, truck
traffic inpacts are not related closely enough to the regul ated
air emssions activity to be considered secondary inpacts under
the PSD permt. Mreover, the inpacts of truck traffic have al so
been carefully assessed and shown to have no significant adverse
effects. Evidence established that all applicable traffic
standards woul d be net and that FPL woul d undertake a nunber of
traffic inprovenents that would mnimze traffic-related inpacts
and enhance novenent of traffic in the vicinity of the Project
site.

316. It is concluded that no further "secondary inpact"
review i s necessary or appropriate in this case.



Cumul ati ve | npacts

317. Manasota-88 and MCSOBA al so argue that proper review
of cunul ative inpacts would prevent certification of the
Ori mul si on Conversion Project.

318. Like secondary inpacts, the concept of cunulative
i npacts derives fromdredge-and-fill case | aw dating back to the
early 1980's. Concern had arisen that the accunul ated effects of
an applicant's docks or canals or roads along wth existing or
very foreseeable simlar facilities in the same water body would
cause unacceptable overall inpact to that body. See, e.g.,
Walton v. Fla. Dept. of Environnmental Regulation, 3 F.AL.R
1273-A (DER 1981); Hodges v. Fla. Dept. of Environnental
Regul ation, 4 F.A L.R 40-A (DER 1981); Rossetter v. DER 5 FALR
1195-A (May, 1983). This concept was codified as "Equitable
Distribution” in the Henderson Wetlands Act in 1984. Section
404.919, F. S. (1992). It also has been applied in the context of
st ormnat er managenent permtting. See Cape Cave |, supra, 8 FALR
at 369-370, 383.

319. Cenerally, in cunmulative inpacts review, consideration
is given to the effects of the regulated activity, conbined with
the same effects fromsimlar projects (other than the proposed
project) and future projects on the sane resource. See, e.g.,

Cal oosa Property Omers Ass'n, Inc., v. Dept. of Environnenta
Reg., 462 So.2d 523, 526 (Fla. 1st DCA 1985); Rossetter, supra, 5
FALR at 1196-A. Al though not applicable to this proceedi ngs,
recent ERP regul ations of DEP and the water nmanagenent districts
have codified limting cunmul ati ve i npacts consideration to the
"regul ated activity" itself. See, e.g., Section 3.2.8 of the ERP
Basis of Review. "Regulated activity" is generally defined as the
construction, operation, maintenance, etc., of the
stormnat er/ surface water managenent system ERP Basis of Review,
Section 1.7.32 and Section 40D 4.021(5), F.A.C Furthernore, the
federal cited provision nore severely limts the cunul ative

i npacts reviewto the "collective effect of a nunber of

i ndi vi dual discharges of dredged or fill material." 40 CFR s.
230.11(g). (Enphasis added.)

320. Moreover, a cumul ative inpacts dredge and fill
analysis may be limted to the sane water body and does not
requi re consideration of every wetland, stream and water body in
a drai nage basin. For exanple, cumulative inpacts consideration
has been limted to linear facilities within the sanme wetl and
type within the drai nage basin. Florida Power Corp. v. DER 14
FALR 1749, 1755 (Order of Remand, April, 1992).

321. In their PRO, Manasota-88 and MCSOBA have listed
all egedly "present and foreseeabl e" inpacts that allegedly should



be subjected to further review as cunul ative inpacts, together
with the permtting prograns which it asserts authorize such
reviews for each inpact. Such reviewis proposed under PSD air
permtting, PPSA power plant certification, and even under the
federal water quality certification (Corps dredge and fil
permtting) for all present and future nitrogen deposition from
all sources to Tanpa Bay, the LMR and Lake Manatee. Under PSD
air permtting and PPSA power plant certification, cumulative

i npact review of all present and future NOx and all present and
future ozone formation resulting fromthose NOx em ssions, as
well as all saltwater intrusion resulting fromall present and
future groundwater withdrawals also is proposed. None of the
authorities cited by Manasota-88 and MCSOBA i ndi cate that such an
expansi ve view of "cunul ative inpacts" is appropriate.

322. Manasot a-88 and MCSOBA contend that DEP s evol ving
policies of ecosystem managenent authorize and require an
expansion of the traditional view of cunulative inpacts. But
ecosyst em managenent has not required such expansive reviews. To
date, DEP' s ecosystem nanagenent policies have not devel oped to
the point that such a review should be required of FPL in this
case.

323. It is concluded that in this case all of the truly
foreseeabl e cumul ative inpacts have received appropriate review,
either as direct inpacts under the various applicable permt
criteria or under the certification criteria of Section
403.5175(4) (b)-(d).

324. Air em ssions have received all necessary review under
applicable air prograns, and the PPSA require no further review
under any other permt prograns. To the extent possible, given
the conplicated nature of ozone formation and the uncertainty of
future NOx and VOC | evel s, FPL has given reasonabl e assurances
that the Project will not cause or contribute to future ozone
violations. |In addition, FPL has considered nitrogen deposition
inpacts in all relevant water bodies and has given reasonabl e
assurances that additional nitrogen deposition fromthe Project
will not violate water quality standards, when cunulated with
past nitrogen deposition and considering future |likely | oadings
fromreasonably foreseeabl e sources.

325. Inpacts fromgroundwater wells need not be re-
revi ewed, because these inpacts have al ready been specifically
reviewed under F. A C. Rule Chapter 40D-2. Mvenent of the
saltwater interface in the groundwater is not changed by FPL's
proposed wells. They are a minimal relocation of existing,
permtted wells and are limted to the existing wells' permtted
w t hdrawal anounts. FPL has agreed to obtain reclainmed water to



of fset the future agricultural needs which would have ot herw se
been nmet by groundwater fromthe existing wells.

326. Moreover, because saltwater intrusion is the result of
the accunul ated effects of past withdrawals on a regional |evel,
the assessnent of saltwater intrusion necessarily required a
consideration of past inpacts. |In addition, there are no |likely
future wwthdrawals in the area to be cunmulated with the FPL
wells. No new wi thdrawal s (unless they are reallocations of
existing permtted withdrawal s) are allowed in the Mst I|npacted
Area of the Eastern Tanpa Bay Water Use Caution Area where the
FPL wells are located. Water Use Basis of Review, 7.2.8.

G oundwat er Quality Standards
Vertical Extension of ZOD is Consistent with DEP Rul es

327. Manasot a-88 and MCSOBA argue that FPL is not entitled
to obtain a vertical extension of the existing zone of discharge
(ZOD) for groundwater discharges fromthe Plant's cooling pond.
They al so assert that, because FPL will begin using treated
wastewater in the cooling pond, thereby changing the chem stry of
t he groundwat er di scharge, the Plant's exenption from conpli ance
w th secondary groundwater standards, and the "existing
installation" status of the cooling pond nust be revoked.

328. The record establishes that the FPL Manatee Plant is
an "existing installation" for purposes of groundwater discharges
fromthe pond, in accordance with F.A . C. Rule 62-520.200(1). The
FPL Manat ee Cooling pond was permtted for water discharges as of
January 1, 1983, and was in fact an installation reasonably
expected to rel ease contam nants into groundwater on July 1,

1982. As an existing installation, it is entitled to a specified
zone of discharge to the facility's property boundary and is
exenpt from conpliance with secondary groundwater standards
outside a zone of discharge. F.A C Rule 62-522.100(4).

329. DEP can grant zones of discharge for existing and new
installations which discharge to Class G111 groundwater in
accordance wwth F. A C. Rule 62-522.410. Uncontroverted testinony
clearly establishes that the groundwater under the FPL Manatee
Site is Cass GII groundwater. "Zone of discharge" is defined
by DEP rule as "a volunme of water underlying or surrounding the
site and extending to the base of a specifically designated
aquifer or aquifers, within which an opportunity for the
treatnment, mxture or dispersion of wastes into receiving
groundwater is afforded.” F.A C. Rule 62-520.200(23). (Enphasis
added.)

330. As part of the Industrial Wastewater Permt for the
Pl ant, DEP has previously granted FPL a zone of discharge that



extends horizontally fromthe existing cooling pond to FPL's
property boundary and vertically to the base of the shallow water
table aquifer. The DEP permt cites F.A. C. Rule 62-522.410(1) as
authority for the dinmensions of the ZOD. The shallow water table
aquifer is an aquifer imediately below the | and surface. Thus,
a valid zone of discharge has been granted by DEP permt.

331. F. A C Rule 62-522.500 all ows DEP, upon request of a
permttee or by Departnent order, to nodify an existing zone of
di scharge or groundwater nonitoring requirenents for a facility.
That rule sets forth seven reasons that nmay be relied upon in
nodi fyi ng an existing zone of discharge. F. A C. Rule 62-
522.500(1)(f) sets forth the follow ng as one of those reasons:
"[a] change in the chem cal, physical, or mcrobiological
conposition, or the volume or the |location of the discharge,
requires a change in the zone of discharge or the nonitoring
schenme to assure conpliance.” Wen a permt holder with a zone
of discharge establishes that one of the pertinent criteria
exi st, under F. A C. Rule 62-522.500(3)(b), DEP shall nodify the
ZOD to assure that none of the conditions in F.A C. Rule 62-
522(1)(a) through (c) wll occur. These three conditions are
that the discharge plume will not result in a violation of
applicable water quality standards beyond the boundary of the
zone of discharge; will not inpair the designated use of
under ground sources of drinking water or the surface waters
i medi ately affected by the groundwater; and will not result in
an immnent threat to public health or the environnent.

332. The evidence denonstrates that the chem cal
conposition of the water in the cooling pond di scharge w |
change as a result of FPL's commtnent to use treated wastewater
as a makeup water source. Upon nmaking that showing, FPL is
entitled to obtain a nodified zone of discharge, since the three
relevant criteriain F.A C Rule 62-522.500(1)(a)-(c) were
denonstrated. There will be no exceedances of applicable
groundwat er standards at the edge of the ZOD, and the groundwater
di scharge will not inpair any designated use of groundwater or
surface waters. There would be no effect to any property beyond
the FPL Manatee Plant site. FPL therefore established
entitlement to an extension of its existing permtted ZOD.

333. In addition to denonstrating entitlenent to an
ext ended ZOD, the evidence denonstrated that the duly requested
extension of the existing ZOD conplies with DEP rules. Expert
testinmony established that aquifer units occur within the
confining unit, or the Arcadia Formation, |ying between the
surficial and internediate aquifers. Condition of Certification
No. XVIII1.G 3 provides for |ocating and designating this aquifer
t hrough the groundwater nonitoring programto be undertaken
followng certification. Therefore, in accordance with the



definitions of "aquifer" and "zone of discharge" in F.A C Rule
63-520.200(2) and (23), extending the ZOD vertically to the
bottom of an "aquifer unit" within the Arcadia Formation is
consistent wwth DEP' s rules and definitions.

334. The | anguage of the definition of zone of discharge
quot ed above allows for different aquifers to be used for ZODs.
Nothing in the definition of an "aquifer” limts that termsolely
to the surficial aquifer. Wile DEP s conventional policy nay be
to set the base of a ZOD at the base of the surficial aquifer,
nothing in the definition of a ZOD or el sewhere in DEP' s rules
l[imts the vertical base of either an initial ZOD or a nodified
ZOD in Cass GIIl groundwaters to the base of the surficia
aquifer. See F.A C. Rules 62-522.400 and 62-522.500. As DEP
stated in another groundwater permtting proceeding, "it is clear
fromthe definition of zone of discharge that it extends to the
base of at least the surficial aquifer, and may extend to the
base of an underlying aquifer as the permt so provides."
Manasota-88, Inc. v. IMC Fertilizer, Inc., 12 FALR 3192, 3194
(Fla. Dept. of Envtl. Reg. 1990) Further, a ZOD extending to
the base of the Arcadia Unit underlying the surficial aquifer has
been established for the Florida Power Corporation Pol k Power
Plant site in a previous power plant siting order. See Final
Order Approving Certification, Florida Power Corp. [FPC] Polk
County Site, PA92-33, DOAH Case No. 92-5308, (Siting Board,
January 23, 1994)(ZOD extended to the top of the Tanpa Menber of
t he Hawt horn G oup, which is |located at the bottom of the Arcadia
Formati on of the M ocene Hawt horn G oup).

335. Contrary to the argunents of Manasota-88 and MCSOBA,
no explanation or justification of DEP policy was required
because there was no application of a non-rule policy by DEP in
the proposal to vertically extend the ZOD for the FPL Manat ee
cool i ng pond.

336. Not only is this extension of the ZOD legally
permssible, it results in direct environnmental and other
benefits as a result of the use of treated wastewater in the FPL
Manat ee cooling pond. First, by displacing currently permtted
w thdrawal s of water fromthe Little Manatee R ver, use of
treated wastewater in the cooling pond will reduce potenti al
inpacts to the Little Manatee R ver fromincreased w thdrawal s
fromthe River. FPL's use of treated wastewater would al so
conpl emrent the Manatee County MARS project by allow ng that
systemto expand since FPL will be able to take wastewater during
ti mes when that system has no other users. FPL's use of
wast ewat er when ot her users cannot would all ow Manatee County to
avoi d construction of wastewater storage facilities. This would
all ow the savings in capital expenditures to be used to purchase
addi tional pipeline to supply additional MARS users.



337. Extending the ZOD vertically into the Arcadia
Formation will not cause any inpact beyond the boundaries of
FPL's plant site. Infiltration of groundwater into the Arcadia
Formati on above applicabl e groundwater standards is limted to
between 30 feet and 50 feet into the underlying confining unit.
Beyond 50 feet into the confining unit, there will be no
exceedances of either the primary or the secondary maxi num
contam nant | evels.

FPL Retai ns Exenption from Secondary G oundwat er Standards

338. Manasot a-88 and MCSOBA al so argue that no evidence was
offered to explain why DEP purportedly departs from agency policy
that changes in the chem stry of a groundwater discharge result
in the loss of a facility's exenption from conpliance with
secondary groundwater standards. This argunent is unsupported by
any DEP groundwater policy, rule or precedent that is directly
appl i cabl e.

339. SWWWD policy addressing changes to di scharges from
surface water managenent systens is irrelevant to this
circunstance. F.A C. Rule 62-522.400(3) protects an existing
permtted ground di scharger fromhaving to conply wwth nore
stringent groundwater standards when the underlying groundwater
is reclassified to a nore restrictive classification. The rule
is not applicable or relevant to changes in the chemstry of a
groundwat er di scharge when there is no change in the groundwater
classification. See also Manasota-88, Inc. v. IMC Fertilizer,
Inc., 12 FALR 3192 (DER 1990) (expansi on of an existing
phosphogypsum st ack did not cause the phosphate facility to | ose
its "existing installation" status or its exenption from
conpliance with secondary groundwater standards.)

340. Even though the FPL Manatee cooling pond retains its
exenption from secondary standards outside the ZOD, there will in
fact be no exceedance of any secondary standard at the edge of
t he extended zone of discharge.

BACT Revi ew

341. DEP has determ ned that conversion of the Plant units
to fire Oinmulsion constitutes a "nodification" subject to review
under DEP's Prevention of Significant Deterioration (PSD)
regulations in F. A C. Rule Chapter 62-212. For nodifications of
exi sting sources, these regulations require a determ nation of
Best Avail able Control Technology (BACT) for all air pollutants
which will experience em ssion increases in excess of applicable
significant emssion rates. F. A C. Rule 62-212.400(1)(f).

Because NOx (and CO) em ssion increases exceed applicable



significant emssion rates as a result of the conversion to
Orinmulsion, BACT is required for those pollutants.

342. DEP rules define "Best Available Control Technol ogy"
or "BACT" as:

An emissions |limtation, including a visible
em ssion standard, based on the maxi num
degree of reduction of each pollutant emtted
whi ch the Departnent, on a case by case basis,
taking into account energy, environnental,
and econom c inpacts, and other costs, deter-
m nes i s achi evabl e through application of
producti on processes and avail abl e net hods,
systens and techni ques (including fuel
cleaning or treatnent or innovative fue
conbustion techniques) for control of each
such pol | ut ant.

Rul e 62-212.200(16), F.A.C. In determ ning BACT, DEP nust give
consideration to prior BACT determ nations of the U S
Environnmental Protection Agency (EPA) and any other state, al
avail abl e scientific and technical material and information, and
t he social and econom c inpact of application of such technol ogy.
Rul e 62-212.410(1), F. A C

343. The evidence was that, in this case, DEP properly
applied its BACT rule and determ ned that the BACT em ssions
[imtation for NOx is .23 Ibs/mBtu. This emssions |[imtation
contenpl ates the use of | ow NOx burners and reburn technol ogy.

344. The evidence was that a conbination of | ow NOx burners
and SCR coul d achieve an emissions limtation of .17 | bs/ mBtu.
However, the evidence was that front-end SCR is technically
i nfeasi ble for the Manatee Pl ant application. Back-end SCR, on
the other hand, is technically feasible. However, while the
average cost of addi ng back-end SCR to | ow NOx burners is not
prohibitive (approximately $4,000 per ton of NOx renoved), the
i ncremental cost of adding back-end SCR to | ow NOx burners is
approxi mately $9, 000 per ton of additional NOx renpbved. This
means that a major part of the NOx renoval achieved by the
conbi ned technol ogies is achieved by the | ess expensive | ow NOx
burners. The increnental cost of addi ng back-end SCR to the
conbi ned | ow NOx burner/reburn technol ogi es woul d be even higher-
-more |ike $15,500 per additional ton of NOx renoved--meaning
that even | ess NOx renoval is achieved by adding the expensive
back-end SCR In addition to costing nore noney, back-end SCR
consunes a significant anmount of additional energy to operate.
Consistent with DEP policy, the additional costs of addi ng back-
end SCR are not warranted.



345. FPL gave reasonabl e assurances that, assum ng NOx
em ssions rate of .27 | bs/mBtu, additional NOx em ssions from
the Orimulsion Conversion Project would not result in significant
environnental inpacts fromnitrogen deposition or ozone
formation. At a .23 |bs/mBtu em ssions rate, the inpacts wll
be even smaller. Finally, the difference in environnental
i npacts between a .17 | bs/mmBtu em ssions rate and a .23
| bs/mMmBtu em ssions rate would not be significant.

Avai l ability of Variances

346. Manasot a-88 and MCSOBA argue that Section
403.511(2)(b), F.S. (1995), which authorizes certifications to
i ncl ude vari ances, exenptions or exceptions from nonprocedural
requi renents of the departnment or any other agency, does not
apply to proceedi ngs under Section 403.5175. But it is clear
that Section 403.511 is one of the statutes in accordance with
whi ch, according to Section 403.5175(1), applications for
existing site certification applications nmust be processed and
revi ened.

347. Manasot a-88 and MCSOBA al so argue that FPL has waived
its right to request variances because it did not give notice 120
days prior to the hearing. They base their argunent on F. A C
Rul e 62-17.141(2)(e), which requires the applicant to give notice
concerning variance requests at |east 120 days before the
certification hearing. But Section 403.511(2)(b) states:

Each party shall [notify the applicant] and
other parties at |east 60 days prior to the
certification hearing of any nonprocedural
requi renents not specifically listed in the
application fromwhich a variance, exenption,
exception or other relief is necessary in
order for the board to certify . . .. Failure
of such notification by an agency shall be
treated as a wai ver for nonprocedural require-
ments of the departnment or any other agency."

[ Enphasi s added. ]

348. \While the rule has not been anended since May, 1983,
Section 403.511(2) was adopted in 1990. See Chapter 90-331, s.
5, Laws of Florida (1990). Therefore, the statute supersedes the
rule on this subject See Dept. of Nat. Resources v. Wngfield
Devel oprment, 581 So.2d 193 (Fla. 1st DCA 1991); Geat Anerican
Banks, Inc. v. Div. of Adm n. Hearings, 412 So.2d 373 (Fla. 1st
DCA 1981) (to the extent rules conflict in certain respects with
statute, they are invalid).



349. Manasot a-88 or MCSOBA shoul d have identified any other
vari ances they believe are necessary for this project at |east 60
days prior to the certification hearing as required by
403.511(2)(b). Having failed to do so, they have waived their
right to assert that FPL needs additional variances for
certification or that FPL is not entitled to the two variances it
seeks.

RECOMVENDATI ON

Based on the entire record of this proceeding and the
foregoing findings of fact and conclusions of law, it is
recomended that the Siting Board enter a final order that:

(1) Gants Florida Power & Light Conpany certification
pursuant to Chapter 403, Part Il, F.S., for the construction and
operation of the Manatee Oinmul sion Conversion Project subject to
the Conditions of Certification filed on January 17, 1996,
nodi fied to add Bitor's commtnents set out in Finding of Fact
189; and

(2) Gants variances fromthe Manatee County Conprehensive
Pl an and Land Devel opnent Code for wetland mtigation ratios and
fromthe Manatee County Land Devel opment Code for |ocation of
requi red | andscapi ng.



DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this
19t h day of February, 1996.

J. LAWRENCE JOHNSTON, Hearing Oficer
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 19th day of February, 1996.

APPENDI X TO RECOMVENDED ORDER, CASE NO 94- 5675EPP

To conply with the requirenents of Section 120.59(2), F.S.
(1995), as construed by the decision in Harbor I|sland Beach C ub,
Ltd., v. Dept. of Natural Resources, 476 So. 2d 1350 (Fla. 1st
DCA 1985), the following rulings are made on the parties
proposed findings of fact:

FPL/ DEP/ SWFWWMD Pr oposed Fi ndi ngs of Fact.

All of the proposed findings of fact proposed by these
parti es have been reviewed. This review has included
consideration of the response to the proposed findings filed by
Manasot a- 88 and MCSOBA. This review reveal s that nost of the
proposed findings of these parties were proven by a preponderance
of the evidence and, except as follows, they have been accepted.

3. Last sentence clarified to reflect that, while there
will be few other changes to the plant itself, there will be
severally significant changes to the project area as a result of
conversion to Oimul sion.

12. First sentence, rejected as only proof of a reasonable
expectation is possible; otherw se, accepted.

75. Last sentence, "significantly" rejected as argunent;
ot herw se, accepted.

82. Last sentence rejected as irrelevant; otherw se,
accept ed.

84.-85. In part, conclusions of |law, otherw se, accepted.

86. Fourth sentence, rejected as contrary to the evidence
in that both anal yses shoul d be conducted; otherw se, accepted.

101. Rejected as contrary to the evidence to the extent
that it inplies that the Preserve is an enbaynment; otherw se,
accept ed.



102. Last sentence, rejected as contrary to the evidence to
the extent that it inplies that the recent increase is uniform
t hroughout the bay, as opposed to in parts of the bay and
overal l; otherw se, accepted.

106. Rejected as not proven that there will be no
cunul ative effect over tinme; otherw se, accepted and accepted in
its entirety if it means only that an equilibriumw | be reached
at sone point in tine.

108. "WII not," in first two sentences, rejected as not
proven; otherw se, accepted and accepted that reasonable
assurances were provided.

110. "Denonstrated,” in second sentence, rejected as not
proven; otherw se, accepted and accepted that reasonabl e
assurances were provided.

126. "WIIl not cause," in second sentence, rejected as not
proven; otherw se, accepted and accepted that reasonable
assurances were provided.

128.-130. In part, conclusions of |aw, otherw se, accepted.

145. In part, conclusions of |aw, otherw se, accepted.

154. "1.44 percent of the time" clarified; otherw se,
accept ed.

159. Rejected in part in that Bitor's commtnents are not
part of the stipulated Conditions of Certification; otherw se,
accept ed.

161. Rejected in part in that Bitor's commtnents are not
part of the stipulated Conditions of Certification; otherw se,
accept ed.

Manasot a- 88/ MCSOBA Proposed Fi ndi ngs of Fact.

Much of what is proposed by Manasota-88 and MCSOBA as
findings of fact actually are conclusions of law. Proposed
findings of fact nunbered 4 through 203 actually are | abel ed
"Fi ndi ngs Concerning Applicable Laws; nost of these propose
concl usions of law (although a few proposed findings of fact,
nostly related to agency policy, are included.) WMany of the
ot her proposed findings of fact nunbered 204 through 435 al so
actual ly propose conclusions of law. Even as construed by the
deci sion in Harbor I|sland Beach C ub, supra, Section 120.59(2),
does not require rulings on proposed concl usions of |aw.

1.-2. Accepted.

3. Subordi nate and unnecessary. (94-5675EPP covers al
permts, etc., fromall agencies, except for the PSD and NPDES
permts.)

4. Concl usion of |aw

5.-6. Accepted. Subordinate and unnecessary.

7.-18. Conclusions of |aw

19. Subpara. b., rejected as not supported by any evidence;
rest, conclusions of |aw



20. Rejected as not supported by any evidence.

21.-24. Conclusions of |aw

25. Accepted that DEP attenpts to follow the guidelines,
but they are not clear and are susceptible to different
i nterpretations.

26.-48. Concl usions of |aw

49. Accepted but irrelevant or argunent.

50.-58. Concl usions of |aw.

59.-60. In part, conclusion of |aw, otherw se, accepted but
conclusion of law, and either irrelevant or argunent.

61. Conclusion of |aw.

62.-63. Accepted.

64. Accepted but irrelevant because it is not regul ated as
a di scharge.

65. In part, conclusion of law, to the extent that it seeks
to establish agency policy, rejected as contrary to the greater
wei ght of evidence; otherw se, accepted.

66.-68. Conclusion of law, to the extent that it seeks to
establi sh agency policy, rejected as contrary to the evidence.

69.-70. Conclusion of |aw

71.-72. In part, conclusion of |aw, otherw se, accepted.

73.-77. Conclusions of |aw.

78.-79. Conclusion of law, to the extent that it seeks to
establi sh agency policy, rejected as contrary to the greater
wei ght of evi dence.

80. Concl usion of |aw

81. In part, conclusion of |law, otherw se, rejected as
contrary to the greater weight of evidence.

82.-86. Conclusions of |aw

87. Accepted (but DEP does not issue such permts per se.

88.-90. Conclusions of |aw.

91. In part, conclusion of law, to the extent that it
refers to agency policy, accepted.

92.-96. Conclusions of |aw

97.-98. Accept ed.

99.-114. Conclusions of |aw.

115. Rejected as contrary to the evidence.

116.-120. Concl usions of |aw.

121.-123. Accept ed.

124.-126. Rejected as contrary to the evidence.

127. In part, conclusion of |law, otherw se, ejected as
contrary to the evidence.

128.-131. Accept ed.

132. Rejected as contrary to the evidence (as to "any ot her
formof record evidence").

133. Conclusion of |aw

134. Last sentence, accepted; otherw se, conclusion of |aw

135. Rejected as contrary to the greater wei ght of evidence
(that DEP uses "two different non-rule policy interpretations.)



136. First sentence, rejected as contrary to the greater
wei ght of evidence; second, conclusion of |aw

137.-142. Concl usions of |aw

143. Rejected as contrary to the greater weight of
evi dence.

144. -145. Subparagraphs, accepted; rest, conclusions of
| aw.

146. Concl usion of |aw.

147. Accepted.

148. -150. Concl usions of |aw.

151.-153. Accepted (but as to 153, only sodiumis a primary
standard.)

154. Rejected as not clear fromthe evidence what is
"common regul atory practice."

155.-157. Concl usions of |aw

158.-159. Rejected as contrary to the greater weight of the
evi dence (that DEP was "deviating fromthe common regul atory
practice.")

160.-168. Concl usions of |aw.

169. Rejected as contrary to the greater wei ght of the
evi dence.

170.-172. Concl usions of |aw

173. In part, conclusion of |law, otherw se, rejected as
contrary to the greater weight of the evidence (that salt water
intrusion results).

174.-179. Concl usions of |aw

180.-181. Accepted.

182.-190. Concl usions of |aw

191. Accepted.

192.-193. Concl usions of |aw

194. Rejected as contrary to the greater weight of the
evi dence.

195. Accepted.

196. -203. Concl usions of |aw.

204. "Very sensitive" rejected as argunment not supported by
evi dence; ot herw se, accept ed.

205.-211. Accepted.

212.-213. Rejected as contrary to the evidence that
excessive nitrogen is the only cause; otherw se, accepted.

214.-216. Accepted.

217. Rejected as contrary to the greater weight of the
evidence as to all of Tanpa Bay; accepted as to parts of the bay.

218. "At least 10 percent,"” rejected as contrary to the
evi dence; al so, the TBNEP proposal is not clear fromthe evidence
in the record. (Cf. Garrity, T. 2110-2111.)

219. Rejected as contrary to the greater weight of the
evidence. (The estimate was cal cul ated using a .27 | bs/ nmBt uM
em ssion rate.)

220.-221. Accepted. (Variation primarily is driven by
rainfall.)



222. Rejected as contrary to the greater weight of the
evidence. (The witness's estimate, which was very rough, was
referring to atnospheric deposition, not nitrogen |oading; the
two are different, and the percentage increase of the forner
actually is higher than the actual percentage increase in the
former resulting fromthe Oinmul sion conversion project.)

223. First clause (the prem se), accepted; second (the
conclusion), rejected as contrary to the greater weight of the
evidence. (Ozone may affect "dry deposition"; but nmuch nore
at nospheric deposition is "wet deposition,” which can vary by an
order of magnitude depending on rainfall.)

224.-225. Rejected as contrary to the greater weight of the
evidence. (The witness was referring to atnospheric deposition,
not total nitrogen |oading. See 222., above.)

226. Rejected as contrary to the greater weight of the
evi dence.

227. Accepted. (However, while there m ght be sone | onger
terminpacts fromsedi nentation, those affects will be marginal,
first because the inpacts thenselves are marginal, and second
because nitrogen entering the sedinents also will be subject to
denitrification through biological and chem cal processes and to
burial over tine.)

228.-229. Conclusions of |law, also, subpara. c., rejected
as contrary to the greater weight of the evidence.

230. Accepted in the general sense that it is 21 tons in
the wong direction. However, the "detrinental effect" was not
measur abl e.

231. Accepted. (It is not clear what "water quality
| evel s" are neant. F.A C. Rule 62-302.530(48)(b) speaks for
itself. Presumably, "water quality levels" refers to nitrogen
| oadi ngs.)

232. To the extent not conclusion of law, rejected as
contrary to the greater weight of the evidence.

233. Conclusion of |aw whether the rule applies. In any
event, rejected as contrary to the greater weight of the evidence
that "no evidence" was presented.

234. Rejected. First, conclusion of |aw whether air
em ssions are a "proposed discharge,” and whether the "clearly in
the public" test applies. Second, assum ng that the test
applies, and that it raises a m xed question of |law and fact (not
a pure question of law), neither of the witnesses cited were in a
position to give conpetent testinony on the issue.

235. Accepted. (There was no evidence as to where in the
bay the violations occur.)

236. Conclusion of |aw, also, subparagraphs a. and d.,
rejected as contrary to the greater weight of the evidence.

237. Conclusion of law, also, subpara. c., rejected as
contrary to the greater weight of the evidence.

238. Accepted. (It is not clear what "anbient water
quality levels" are meant. F.A C. Rule 62-302.530(48)(b) speaks



for itself. Presumably, "anbient water quality levels" refers to
ni trogen | oadi ngs.)

239. To the extent not conclusion of law, rejected as
contrary to the greater weight of the evidence.

240.-241. Rejected as contrary to the greater weight of the
evidence. (There was no indication of what the w tness neant by
"nui sance condition.” Conpare testinony to F. A C. Rules 62-
302.500(1)(c) and 62-302.530(47).

242. Accepted (assum ng reference is being nmade to
at nospheric deposition. See 222., above.)

243. Rejected as contrary to the greater weight of the
evi dence. (TBNEP projection was hearsay.)

244.-245. Rejected as contrary to the greater weight of the
evi dence.

246. -249. Accept ed.

250. Rejected as contrary to the greater weight of the
evidence. ("Trophic," not "tropic," state index.)

251.-253. Accepted.

254.-255. Rejected as contrary to the greater weight of the
evi dence.

256. Accepted. (It is not clear what "water quality
| evel s" are neant, or what "nuisance standard" is nmeant. In any
event, both F.A C Rules 62-302.500(1)(c) and 62-302.530(47)
speak for thenselves. Presumably, "water quality |levels" refers

to nitrogen | oadings.)

257.

contrary

258.
evi dence.
259.
evi dence.

To the extent not conclusion of |aw,
to the greater weight of the evidence.
Rej ected as contrary to the greater weight of the

(The rul e was judged not to apply.)
Rej ected as contrary to the greater weight of the
(Ot her paraneters were "reviewed" in the sense that

rejected as

they were considered along with salinity, but only salinity was
studied in detail.)

260

.-262 Accepted (but, as to 261., the extent of "further

degradation" of water quality required to degrade bi ol ogical

productivity is not specified,

263

"foreseeabl e"
264.
evi dence.
265.
evi dence.

so fact is not useful.)
. Accepted, but a conclusion of |aw whether it
for purposes of "cumulative effects.”

Rej ected as contrary to the greater weight of the
(The evidence was 5 percent of the nonths.)

Rej ected as contrary to the greater weight of the
(The option was considered and rejected.) O herw se,

is

accept ed.

266.

Rej ected as contrary to the greater weight of the

evi dence.

267.
evi dence.
268.

usef ul .

Rej ected as contrary to the greater weight of the
(The evidence was it was 6, but it is changing.)
Accepted but so general and specul ative as not to be



269.-270. Rejected as contrary to the greater wei ght of the
evi dence.

271. Rejected as contrary to the greater weight of the
evidence. (While absolute certainty does not appear to be
possible at this tine, DEP seens to have made this determ nation
based on the best information avail able.)

272. Rejected as contrary to the greater weight of the
evi dence.

273. Accept ed.

274. Rejected as to RPM accepted as to EKNA

275.-278. Accepted.

279. Rejected as contrary to the greater weight of the
evi dence.

280. Accept ed.

281. Rejected as contrary to the greater weight of the
evidence. (While absolute certainty does not appear to be
possible at this tine, it is believed based on the best
information avail able that the Tanpa Bay airshed is VOC-limted.)

282. Concl usion of |aw.

283.-284. Accepted.

285. Rejected as contrary to the greater weight of the
evi dence.

286. Accept ed.

287. Rejected as contrary to the greater weight of the
evi dence.

288.-289. To the extent not conclusion of |law, rejected as
contrary to the greater weight of the evidence.

290. Rejected as contrary to the greater weight of the
evi dence.

291. Accept ed.

292. The evidence is not clear that the expansion is
"foreseeable."

293.-296. Accepted.

297. Rejected as contrary to the greater weight of the
evidence. (42.23 is an absolute maxi num per day; there also is a
maxi mum 30-day rolling average.)

298.-299. Rejected as inaccurate cal cul ation.

300. -301. Accepted.

302. Rejected as contrary to the greater weight of the
evidence. (Em ssions fromthe Manatee Plant were not part of the
Hi | | sborough/Pinellas inventory of stationary sources.)

303.-304. Accept ed.

305. Rejected as contrary to the greater weight of the
evi dence. See 298.-299. and 302., above.

306. -307. Accept ed.

308.-309. Rejected as contrary to the greater weight of the
evi dence. See 302., above.

310. Accepted.



311.
evi dence.

Rej ected as contrary to the greater weight of the
(There was circunstantial evidence, but a

"correlation" was not determ ned.)

312.
evi dence.
313.

correspondi ng VOC reducti on.
usef ul ness.
314. - 315.

316.
evi dence.

Rej ected as contrary to the greater weight of the

Not clear fromthe evidence,
Al so, so genera

especially without a
as to be of little

Accept ed.
Rej ected as contrary to the greater weight of the
(The evidence was that, at the tinme of the hearing,

the SWUCA was a proposed rule and that the proposed w thdrawal s
are in the Eastern Tanpa Bay WJCA.)

317.-318. See 316., above; otherw se, accepted.

319. The Floridan was not specified; otherw se, accepted.

320. Accepted, assum ng "sources" and "uses" nean the sane
t hi ng.

321. See 316., above.

322. Accept ed.

323. Accepted (although specific reference only was to the
former FPL wells.)

324. Rejected as not supported by evidence on which a
finding of fact could be nmade.

325.-326. Rejected. (These appear to be concl usi ons of
| aw, al though the intended | egal significance of "straight
transfer” is not nmade clear.)

327. Conclusion of |aw.

328.-329. Rejected as contrary to the greater weight of the
evi dence.

330. See 316., above.

331.-332. Rejected as contrary to the greater weight of the
evi dence.

333. See 316., above.

334. Rejected as contrary to the greater weight of the
evidence. (The explanation was that the SWFWD regul ati ons al |l ow
it.)

335.-337. Rejected as contrary to the greater weight of the
evi dence.

338. Accepted. (That is why the ZOD was expanded
vertically.)

339.-341. Rejected as contrary to the greater weight of the
evi dence.

342. Cunul ati ve.

343.-344. Rejected as contrary to the greater weight of the
evi dence.

345. Unintelligible.

346. Rejected as contrary to the greater weight of the
evi dence.

347. Accepted.



348. Rejected as contrary to the greater weight of the
evi dence. See 346., above.

349. Rejected as contrary to the greater weight of the
evi dence.

350. Rejected as not supported by any evi dence.

351. Rejected. Not a |egal requirenent.

352.-353. Cunul ati ve.

354. Rejected as not supported by any evi dence.

354. (Nunber 2) Not clear what is neant by "water
communities.” An oil spill will affect the surface and shore
nmore; Oinmulsion would affect the water columm and bottom nore,
especially in deeper water.

355.-356. Accept ed.

357. Rejected as contrary to the greater weight of the
evi dence.

358. Rejected as not clear fromthe evidence what the
i npact on property values wll be. Al so, not subject to
determnation in this case.

359. Rejected. F. A C Rule 60Q 2.031(3).

360. Not subject to determnation in this case.

361. Rejected. Subpara. a., rejected as contrary to the
greater weight of the evidence. Subpara. c., unclear what is
being referenced. Also, effect on governnent jurisdictions other
t han Manatee County not subject to determnation in this case.

362. Rejected as not supported by any evi dence.

363. Rejected as contrary to the greater weight of the
evidence. (As to c., no evidence as to what is nmeant or how it
woul d hel p.)

364. Rejected as contrary to the greater weight of the
evi dence. (However, as proposed, Bitor is the responsible

party.)
365. Rejected as contrary to the greater weight of the
evi dence that these nmethods are "reasonable.” (As to d., the

rul e does not apply.)

366. Rejected as not supported by any evidence that this
alternative is "reasonable."”

367.-368. Rejected as contrary to the greater weight of the
evi dence.

369. Unintelligible.

370. Conclusion of |aw.

371. Accept ed.

372.-377. Conclusions of |aw.

378.-379. Accept ed.

380.-383. Conclusions of |aw.

384. Accept ed.

385.-386. Concl usions of |aw.

387. Accept ed.

388.-389. Conclusion of |aw

390. Accept ed.

391. Rejected as not supported by any evi dence.



392.-395. Conclusions of |aw.

396. Rejected as contrary to the greater weight of the
evi dence.

397.-398. To the extent not conclusion of |law, rejected as
contrary to the greater weight of the evidence as to "foreseeabl e
cunul ative" inpacts; also no evidence that foreseeable cumulative
i npacts "justify higher than normal BACT."

399. Conclusion of |aw

400. Rejected as contrary to the greater weight of the
evidence. (DEP tries to followit, but it is conplicated and
difficult to apply.)

401. Rejected as not supported by the evidence. (The only
evi dence was that EPA suggested that DEP give proper
consideration to the clains of some SCR manufacturers that their
t echnol ogy achi eves .10 | bs/ mBtum)

402. Accepted.

403.-404. Accepted (assumng reference is nade to average
costs.)

405. Accept ed.

406. Rejected as contrary to the greater weight of the
evidence. (There also were other factors.)

407. Accepted. (However, the initial application has been
nodi fied in many respects during the course of these
proceedi ngs.)

408. Accepted.

409. Rejected as contrary to the greater weight of the
evi dence.

410. Rejected as contrary to the greater weight of the
evidence that it is BACT or that it was the only cal cul ation
maki ng those em ssions rate assunptions.

411. Accepted. (lIncrenental cost calculations also are
reconmended. )

412.-414. Conclusions of |aw.

415. Accept ed.

416.-418. Rejected as not supported by facts on which
findings of fact can be made.

419. Accepted. (However, that was just one of several
cal cul ations and not FPL's final calculation.)

420. Rejected as not clear fromthe evidence that both
cal cul ati ons used .395 | bs/ mBtum

421. -422. Accepted.

423.-426. Rejected as contrary to the greater weight of the
evidence. (As to 425., it is not technically feasible for this
application, so it cannot be economcally feasible;, where
technically feasible, it has been shown to be economcally
feasible as well.)

427. Accepted (although it varies fromyear to year.)

428. Rejected as not supported by any evidence.

429. Accepted (but vanadi um content is not high enough to
create problens of technical feasibility.)



430.-435. Cumul ative. Conclusions of |aw
Manat ee County Proposed Findi ngs of Fact.

1.-10. Accepted.

11. Rejected as contrary to the evidence and to proposed
finding 12 that it is the only required vari ance.

12. Accept ed.

To the extent that accepted proposed findings are not
contained in the Findings of Fact, there were considered to be
subordinate, irrelevant or otherw se unnecessary.
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STATE OF FLORI DA
SI TI NG BOARD

IN RE:  FLORI DA PONER & LI GHT
COVPANY, MANATEE ORI MJLSI ON DOAH Case No. 94-5675EPP
PROQIECT, APPLI CATI ON NO. 94- 35.

/

FI NAL ORDER

This cause cane before the Governor and Cabinet sitting as
the Siting board (the Board) on April 23, 1996, in Tall ahassee,
Fl orida, pursuant to Section 403.5175, Florida Statutes, for
action on the Recommended Order rendered by the Division of
Adm ni strative Hearings in this cause on February 19, 1996, and
for final action upon application No. 94-35 submtted by Florida
Power and Light (FPL), to authorize the burning of orinmnulsion at
FPL's power plant in Manatee County. The Board, in considering
the application, is required by |aw to consider whether, and the
extent to which the proposed changes to the electrical power
plant and its continued operation under certification wll:

(a) Conmply with applicable nonprocedural requirenents of
agenci es;



(b) Result in environnmental or other benefits conpared to
current utilization of the site and operations of the electrical
power plant if the proposed changes or alterations are
undert aken;

(c) Mnimze, through the use of reasonable and avail abl e
met hods, the adverse effects on human heal th, the environment,
and the ecology of the land and its wildlife and the ecol ogy of
state waters and their aquatic life; and

(d) Serve and protect the broad interests of the public.
(See: Section 403.5175(4), Florida statutes.)

The Board, after consideration of the record as a whole and
the application of the appropriate statutory requirenents, hereby
enters its final order denying the application to burn orinulsion
submtted by FPL. The Board accepts the findings of fact found
within the recommended order, except where those factual findings
are m xed questions of |aw and fact as noted herein, and draws
its conclusion that the application nmust be deni ed based upon the
statutory elenments of Section 403.5175, Florida Statutes.

FACTUAL BACKGROUND

FPL operates, an existing 1600 negawatt power plant in
Manat ee County at a 9700 acre site in the north central portion
of the county. That plant consists of two generating units that
are currently fueled by No. 6 fuel oil. FPL has nade application
for approval to burn orinmulsion instead of No. 6 fuel oil.
Oinmulsion is a mxture of bitunmen, which is a heavy hydrocarbon,
a surfactant and water. This alternative fuel is produced in
Venezuel a and woul d be shipped to Tanpa Bay under the terns of
FPL's application. The orinmulsion would be supplied to FPL at
prices nmuch |lower than the fuel oil currently burned at the
plant, and it is this cost factor which notivates FPL's
appl i cation.

THE APPLI CATI ON OF STATUTORY CONSI DERATI ONS

As not ed above, the Siting Board nust consider four factors
to determine the nerits of FPL's request to burn orinulsion. One
of these four standards requires that the highest elected state
officials, the Governor and Cabi net, consider and wei gh the
benefits which may result from approval of FPL's application
against the current utilization of the facility. (See: Section
40.5175(4) (b), Florida Statutes). As already stated, the current
utilization involves the burning of No. 6 fuel oil to produce
electricity. The record is replete with testinony, put in the
record by FPL, that burning orinulsion will reduce the pollutants
produced by the production of one kilowatt hour of electricity.



That evidence, while true, does not reveal that nore em ssions
will gointo Florida air if this application is approved because
FPL intends to increase the anmount of electricity produced by the
Manatee plant. Right now, the Manatee plant each year pl aces
over 7300 tons of nitrogen oxides into our air. Under the
proposal to burn orinulsion, that figure would increase to over
13,400 tons of nitrogen oxides per year; an 85% i ncrease. Those
figures cone fromFPL's own evidence. FPL is currently |icensed
to burn mare No. 6 fuel than it currently does, and arguably, if
that additional capacity was realized, em ssions would increase.
However, the statute which governs this proceedi ng does not
require the Siting Board to consider hypotheticals; we nmust | ook
at current utilization. Under that analysis, there is no
environnental benefit to burning orinulsion with its proposed
increase in the anmount of nitrogen oxide em ssions. There is
clearly an econom c benefit to burning orimulsion. But there is
an absence of conpelling testinony denonstrating the need for
this alternative fuel. |In this analysis, profits do not outweigh
peopl e.

More than 400 trucks per day will be required to transport
t he byproducts of orinulsion. (Donatelli, Vol. 2, pg. 198) Those
trucks wll be additional traffic driving through comunities in
the Tanpa Bay area. The residents who will daily cope with that
additional traffic will be disadvantaged, not benefited, by the
burni ng of orinul sion.

The next statutory criterion which nust be applied concerns
whet her FPL's application shows that it has m nimzed any adverse
af fects on human health, the environnent, and the ecol ogy of
state lands and water, and the wldlife that inhabits both. If
this permt is granted, it will be the first plant in the U S
to be fired by orinmulsion, and the |argest user of orinulsion in
the world. (Silva, Vol. 2, pg. 119, and Phillips, Vol. 4, pg.
380) The Board nust be satisfied that this product can be used
safely. Since it is FPL's burden to denonstrate that they have
sufficiently mnimzed risk, references to facts in the record
will be taken conpletely fromw tnesses called by FPL in the
heari ng bel ow.

I f orinmulsion sonmehow spills into the surface waters of the

state, it disperses into the water colum. |t can remain there
for a long period of tinme. (Harwell, Vol. 8, pg. 826) It does
not forma slick on the surface like No. 6 fuel oil. Oiboons
have been developed in an attenpt to contain a spill if one
shoul d occur, but there is far | ess experience with orimulsion
spills than with oil spills. In fact one test to sinulate an
orimulsion spill was conducted in a tank 26 feet in dianmeter and

four feet deep. (Mddleton, Vol. 4, pg 451) That kind of testing



cannot reproduce the dynamics of wind, currents and tides on the
di spersion of orinul sion.

FPL's expert could neither confirmnor deny that the
surfactant used to nmake the carboniferous material in orimulsion
liquid, may break down into a toxic gender bender chem cal.
(Harwel |, Vol. 8, pg. 881) The Hearing Oficer found, in Finding
of Fact No. 253: \Wether there are ecol ogi cal consequences of
such estrogeni c conpounds when rel eased in the environnment has
not been established. W sinply do not have enough information
to know what can happen to this surfactant when it breaks down.

The last of the criterion to be considered is whether the
approval of the application would serve the broad interest of the
public. As stated earlier, it would truly serve those who have
an econom c interest in the burning of a cheaper fuel for the
production of electricity, but does it really serve the interest
of the people of this state? To summarize the evidence, FPL
provi ded the best avail able evidence to allay fears that
ori mul sion can pose a threat to the people who live and work in
proximty to the Manatee plant. But the evidence | eaves
guestions unanswered. Does the econom c benefit to a few serve
and protect the broad interests of Florida citizens in general?
The statute requires the Governor and Cabi net to consider that
guestion. After an exam nation of the testinony produced by FPL
it nust be answered in the negative.

EXCEPTI ONS FI LED BY MANASOTA- 88 AND MCSOBA
EXCEPTI ON Nunber 1

The crux of Exception Nunber 1 is whether the if appropriate
Section 403.087(1) & (4) permt for FPL's air em ssions of
ni trogen oxide requires reasonabl e assurances that the
at nospheric nitrogen deposition to surface waters resulting from
FPL's nitrogen oxide em ssions, wll not cause or contribute to
the continuation of any violations of surface water quality
standards in Tanpa Bay. This exception raises a question of |aw
in which the Board is free to exercise its judgnent and reject or
nmodi fy the conclusions of |aw of the recomended order of the
adm ni strative hearing officer. See, Macpherson v. School Board
of Monroe County, 505-So.2d 682 (Fla. 3rd DCA 1987); Siess v.
Dept. of health and Rehabilitative Services, 468 So.2d 478 (Fl a.
2nd DCA 1985); Alles v. Dept. of Professional Regulation, 423
So.2d 624 (Fla. 5th DCA 1982).

The Board accepts Exception Nunmber 1 and hol ds that an
appropriate Section 403.087(1) & (4), Florida Statutes, permt
for FPL's proposed air em ssions of nitrogen oxide, and the
directly rel ated atnospheric nitrogen deposition to the surface



wat ers of Tanpa Bay, nust abate or prevent pollution by conplying
with DEP's adopted standards. DEP' s adopted standards include
surface water quality standards which prohibit anyone from
causing or contributing to any water quality violations.
Conpliance with DEP's air quality for NO2 al one does not and can
not appropriately regul ate atnospheric nitrogen deposition to

wat er bodi es such as Tanpa Bay. Conpliance with DEP's NO2 air
quality standard al one does not assure conpliance with DEP s
water quality standards, especially the narrative standard for
nutrients such as nitrogen.

EXCEPTI ON Nunber 2

Exception Nunber 2 raises the | egal question of whether
at nospheric nitrogen deposition which is correlated to a specific
air emssion of nitrogen oxide is discharged to surface waters of
the state for purposes of conpliance with the requirenents
Chapter 403, Florida Statutes, and Fla. Adm n. Code Chapter 62-
320.

The Board rejects Exception Nunmber 2 to the extent it
contends or inplies that atnospheric nitrogen deposition to
surface waters of the state nust apply for and obtain a water
di scharge permt from DEP. The Board accepts Exception 2 to the
extent that atnospheric nitrogen deposition to surface waters of
the state nust provide reasonabl e assurances of conpliance with
the substantive review criteria in Section 403.088(2)(b), Florida
Statutes, and Fla. Adm n. Code Rule 62-4.242 as part of the
denonstration of conpliance with DEP's water quality standards.
Thi s denonstration can be as part of the air em ssion permt or
ot her appropriate DEP permt for the stationary source causing
t he atnospheric nitrogen deposition.

EXCEPTI ON Nunber 3

Exception Nunber 3 raises the issue of whether atnospheric
nitrogen deposition to surface waters resulting fromair
em ssions of nitrogen oxide should be regulated as a secondary
i npact of the air em ssion of the nitrogen oxide. Because
Exceptions 1 and 2 above were accepted, the water quality inpacts
of atnospheric nitrogen deposition to surface waters of the state
are regul ated as a direct inpact of the air em ssion of nitrogen
oxi de. Therefore, Exception Number 3 concerning regulating
at nospheric nitrogen deposition as a secondary inpact of the air
em ssion of nitrogen oxide is rendered noot.

EXCEPTI ON Nunber 4

Exception Nunber 4 raises the issue of whether atnospheric
nitrogen deposition to surface waters resulting fromair



em ssions of nitrogen oxide should be required to conply with
DEP' s surface water quality standards due to DEP s Ecosystem
Managenment Policy. Because Exceptions 1 and 2 above were
accepted, the water quality inpacts of atnospheric nitrogen
deposition to surface waters of the state are regulated as a
direct inpact of the air em ssion of nitrogen oxide. Therefore,
Exception Nunber 4 is rendered noot.

EXCEPTI ONS Nunber 5 & 6

Exceptions Nunber 5 and 6 raise the i ssue of whether the
Hearing O ficer applied the wong permtting criteria for man-
i nduced additions of nitrogen to waterbodies which are currently
out of conpliance with water quality standards due to excessive
nitrogen | evels.

These issues are m xed question of |aw and fact. The Board
has the authority to substitute its judgnent concerning this
ultimate determ nation of whether the Hearing Oficer correctly
concl uded that FPL provided reasonabl e assurances with the
applicable water quality standards. Harloff v. Gty of Sarasota,
575 So.2d 1324,1328 (Fla. 2nd DCA 1991). The Board can devi ate
fromprior officially stated agency policy or a prior agency
practice, if the deviation therefromis explained by the Board.
Section 120.68(12)(c), Florida Statutes.

The Hearing Oficer used an algal assay growth test as the
permtting criteria for nitrogen discharges to waterbodi es such
as Tanpa Bay which currently violate DEP water quality standards
due to excessive nitrogen levels. The Board rejects the al ga
assay test as the permtting criteria for further nitrogen
di scharges to waterbodies wth excessive |levels of nitrogen

The Board finds that the introduction of additional man-
i nduced nitrogen inputs to waterbodies which are presently out of
conpliance with DEP's nutrient rule due to excessive nitrogen
| evels, is prohibited by Section 403.088(2)(b), Florida Statutes,
and Fla. Admi n. Code Rul es 62-302.300(3) and 62-302.300(5).
Section 403.088(2)(b), Florida Statutes, and Rul e 62-302. 300(5)
mandat e t he abatenent of nitrogen water pollution and the
enhancenment of the quality of waterbodies which are out of
conpliance wwth water quality standards.

The addition of nore nitrogen to Tanpa Bay which is out of
conpliance wth the nutrient standard due to excessive nitrogen
| evel s was found by the Hearing O ficer to be detrinental to
Tanpa Bay. (Acceptance of PF 230 by M 88/ MCSOBA). The Board
agrees FPL's proposed nitrogen addition to Tanpa Bay woul d be
detrinmental to the bay and its restoration to conpliance with the
nutrient rule. Detrinmental man-induced nitrogen additions to



Tanpa Bay can not be permtted. The applicable permtting test
for waterbodies with excessive |levels of nitrogen pursuant to the
nutrient rule (62-302.530(48)(b)) is that no further increase in
nitrogen can be permtted.

This conclusion is consistent with the recent decision by
the Adm ni stration Conm ssion in Departnent of Community Affairs
v. Monroe County, Case Nos. 91-1932 & 93-3371 (Adm n. Comm 1996)
whi ch conditioned the issuance of new devel opnent permts to the
reduction of current nitrogen levels in surface waters of the
Fl ori da Keys.

EXCEPTI ON Nunber 7

Exception Nunber 7 alleges that there are conflicting
findings of fact in the recomended order concerning the causes
of the seagrass |osses in Tanpa Bay. The Board denies this
exception and finds that the factual finding of paragraph 137 of
t he recommended order, and the adoption of proposed finding of
fact 212 of Manasota-88 and MCSOBA are not nutually inconsistent.



EXCEPTI ON Nunber 8

Exception Nunber 8 raises the legal issue of FPL's failure
to carry its burden of proof to provide reasonabl e assurances
concerning cunul ative inpacts of nitrogen loading to the waters
of Tanpa Bay.

The obligation to provide reasonabl e assurances concer ni ng
cunmul ative inpacts is a mandatory requirenment upon permt
applicants. Florida Dept. of transportation v. J. WC. Conpany,
Inc., 396 So.2d 778 (Fla. 1st DCA 1981); Brown v. State, Dept. of
Envi ronnent al Regul ation, 9 FALR 1871, 1877 (DER 1987)

The Board concludes that FPL failed to carry its surface
water quality cunul ative inpact burden of proof because:

a) FPL failed to present any evidence in its direct case
concerning cumul ative inpacts; and

b) FPL failed at any tinme to present any evidence
concerning defining the areal scope and tinme period for the
cunul ative inpacts of its atnospheric nitrogen deposition as
requi red by DEP's cumnul ative inpact policies. Concerned Ctizens
League of Anmerica, Inc. v. IMC Fertilizer, Inc., ER FALR 89:0041
(FO Pg. 11)(DER 1989) (absence of evidence to establish the
basel i ne size of Hookers Prairie was a failure to provide
reasonabl e assurances concerning cunul ative inpacts for further
wetl ands alteration in Hookers Prairie); Brown v. State,

Depart ment of Environnmental Regulation, 9 FALR 1871, 1876-1877
(DER 1987)

EXCEPTI ON Nunber 9

Exception Nunber 9 deals with whether FPL failed to carry
its burden of proof to provide reasonabl e assurances concer ni ng
the individual inpacts of its nitrogen oxide air em ssions on
ozone levels. In this exception, Mnasota-88 and MCSOBA cont est
FPL'S ozone conputer nodelling because FPL failed to produce
conpetent substantial evidence that the conputer nodels they used
are approved by the U S. EPA for the use in the nanner FPL
attenpted in this case, and further objected that not all of the
rel evant pollution inputs were made by FPL. The exception al so
alleges that the results of the nodelling simulations were
i nconcl usi ve.

This issue is a mxed question of |aw and fact. The Board
has the authority to substitute its judgnent concerning this
ultimate determ nation of whether the Hearing Oficer correctly
concl uded that FPL provided reasonabl e assurances with the



appl i cabl e ozone air quality standards. Harloff v. Cty of
Sarasota, 575 So.2d 1324, 1328 (Fla. 2nd DCA 1991)

The Board agrees with and accepts Exception Nunmber 9. Under
the Section 120.58(1)(a), Florida Statutes, evidentiary test,
conpetent scientific evidence is evidence of a type commonly
relied upon by reasonably prudent persons in the conduct of their
affairs. (e.s.) The Section 120.58(1)(a) standard of comonly
relied upon by reasonably prudent persons is virtually identical
to the comon | aw standard of recogni zed and accepted by
scientists

The Enpirical Kinetics Mdeling Approach (EKMA) and the
Reactive Plune Mddel (RPM used by FPL have not been recognized
by scientists, and are not commonly relied upon by reasonably
prudent persons for predicting the inpact of a point source NOx
em ssion on ozone as FPL used these nodels in the instant case.

Specifically:

a. The EKMA nodel is a crude screening device deened by the
scientific community not to be suited for predicting ozone
concentrations from point source em ssions of NOx. (Rogers, Vol
20, Pgs. 2202-2203 & 2212, L 23; Holliday, Vol. 20, Pg. 2235;

M 88/ MCSOBA PF 273-281);

b. The EKMA nodel is not approved by the U S. EPA for use
in the manner FPL used the EKMA nodel in this proceeding.
(McCann, Vol. 7, Pg. 784, L 9);

c. [Regul atory agencies) never put very nmuch wei ght on any
of the EKMA nodeling. (Rogers, Vol. 20, Pg. 2212, L 22-24),

d. The RPM nodel is not approved by EPA for predicting
ozone concentrations resulting from point source NOx em ssions.
(Rogers, Vol. 20, Pg. 2203; Holliday, Vol. 20, Pg. 2235; MCann,
Vol. 7, Pg. 784, L 9);

e. The RPM nodel does not account for off-plune ozone
precursor reactions (Vol. 20, Pg. 2205, L 11-15), and off-plune
ozone precursor reactions account for a great anmount of ozone
formation. (Rogers, Vol. 20, Pg. 2205, L 11-14); and

f. Neither the EKMA nor the RPM nodel results can be used
to determ ne whet her ozone concentrations resulting fromFPL's
NOx emi ssions will be above or bel ow the ozone standard.
(Rogers, Vol. 20, Pg. 2219, L 24)

g. The EKMA nodel as run by FPL did not include existing
ni trogen oxi de and VOC em ssions from sources outside Pinellas



and Hill sborough Counties even though such em ssions affected
ozone levels in Pinellas and H Il sborough Counties. (MCann,
Vol. 7, Pg. 781, L 15 through Pg. 782, L 13);

h. The sumtotal of the evidence concerning the inpacts of
FPL's nitrogen oxide em ssion on ozone |levels is inconclusive.
(Rogers, Vol. 20, 2213, L 6-9); and

i. Neither the EKMA nor the RPM nodel were run to attenpt
to predict cumulative inpacts. (lbid, Pg. 2219, L 9-15)

The Board concludes that the results of the EKMA and RPM
nmodel s are not conpetent scientific evidence generally accepted
by the scientific community for the use FPL nade of these nodels
in this proceeding, and no findings of fact can be based upon
t hese nodels. Accord, Booker Creek Preservation, Inc. v. Mobi
Chem cal Corp., 481 So.2d 10, 14 (Fla. 1st DCA 1986) (As a matter
of law the failure to perform geol ogic testing under two of three
proposed phosphate settling ponds was not reasonabl e assurances
of conpliance with ground water standards)

EXCEPTI ON Nunber 10

This exception is based upon the fact that FPL failed to
present any ozone cunul ative inpact evidence, and failed to
present any explanation of the absence of such evidence during
its direct case prior to Manasota-88's and MCSOBA s notion for a
directed verdict at the conclusion of FPL's case.

As set forth in the final order in Brown, Supra, DEP has no
di scretion to not require a cunmul ative inpact analysis. In the
i nstant case Manasot a-88 and MCSOBA properly and tinely raised
the issue of cumul ative inpacts and the ozone standard. FPL had
t he burden of proof to nove forward on this issue and it failed
to do FPL could have identified the area of influence for ozone
precursors in the Tanpa Bay area, but it did not. FPL could have
anal yzed exi sting VOC and ozone em ssion trends in the identified
area of influence on ozone levels, but it did not. FPL could
have identified the foreseeable VOC and nitrogen oxide air
em ssion sources in the area of influence such as increased
autonobile traffic mles driven, TECO s Pol k County plant (al
permtted and proposed phases) and Fl ori da Power Corporation's
Pol k County power plant (all permtted and proposed phases), but
it did not. FPL could have cal cul ated foreseeabl e nitrogen oxide
and VOC em ssions with and w thout possible new EPA nitrogen
oxide rules. Such information unquestionably would have had
beneficial value to this proceeding and FPL can not be excused
fromattenpting to supply such available information



FPL's failure to provide this information is a failure to
carry its burden of proof to provide reasonabl e assurances
concerning the cunmul ative effect on the ozone standard.

Even if it would have been difficult to performsuch a
cunul ative inpact review, which it would not have been, that is
not an excuse for failure to conply with a on-discretionary
permtting requirenent.

For these reasons Exception Nunber 10 is accepted by the
Boar d.



EXCEPTI ON Nunber 11

Exception Nunber 11 deals with the issue of Best Avail able
Control Technol ogy (BACT) for the nitrogen oxide em ssions from
FPL's Manatee Plant if it burns O nul sion.

The statute requires that the applicant mnimze, through
t he use of reasonabl e and avail abl e net hods, adverse effects on
the ecosystem The Hearing O ficer rejected a challenge to the
nmet hod proposed by FPL for the control of nitrogen oxide
em ssions. The Hearing Oficer concluded that the selective
catal ytic reduction pollution control systemwas too costly to
represent the BACT for nitrogen oxide control. W nust disagree.
The issue of reduction of nitrogen |loading to Tanpa Bay is a
| arger issue than sinply whether the mnimumair permtting
standards of DEP are net. The issue is whether FPL has
appropriately mnim zed the del eterious inpacts of its project
upon the estuarine systens that will be affected by its
em ssions. W do not think that FPL has done so. FPL has
rejected as too costly an avail able technol ogy that woul d reduce
its em ssions of a key pollutant to the health of Tanpa Bay.

Initially, FPL proposed to use |ow nitrogen oxi de burners.
Later, FPL entered into a stipulation with affected counties to
enpl oy an experinmental technology to further reduce nitrogen
oxide em ssions to levels that would be still greater than what
SCR (sel ective catalytic reduction) would produce, but |ower than
with just | ow nitrogen oxide burners. Even with FPL's proposed
reduction in nitrogen oxide, the proposed |imtations would be
hi gher than this Board has previously required of applicants who
are not located in proximty to nitrogen-limted estuarine
systens, e.g., Olando Stanton Unit Il and I ndi antowmn Co-
generati on.

EXCEPTI ON Nunber 12

Thi s exception contends that FPL failed to provide evidence
concerning the volunes of water which had been historically
punped pursuant to these permts, and the cumnul ative inpact of
punpi ng nore than the vol ume which had been historically punped.

These issues are questions of fact and therefore nmust be
consi dered under the standard established by Section
120.57(1)(b)10, Florida Statutes, cited earlier. W deny this
excepti on.

EXCEPTI ON Nunber 13

Thi s exception contends that FPL's conparative risk
assessnment did not conpare the differences in the conparative



ability to contain an oil spill conpared to a spill of

Oinmul sion. The exception also based upon the fact that FPL is
relying upon the Vessel Information Positioning System (VI PS),
whi ch has not been yet been fully funded and there is no record
evidence that it will be fully funded and in place by 1998.

The conparative spill risk assessnent of FPL should be
rejected because it did not consider: 1) that an orinul sion
spill will be nore difficult to clean up due to the increased

vol unme of water which will need to be transported ashore;
(Henderson, Vol 18, pgs 2070-2072), 2) that an orimul sion spil

w Il cause nore danmage to the water colum comunities than a
spill of fuel oil; (Henderson, Vol. 18, pg. 2073), and 3) that an
orimulsion spill will be nore difficult to contain because it is

a predispersed fuel with its own dispersant. (Henderson, Vol.
18, pgs 2068 & 2072-2073).

Concerning the exception relating to VIPS, the record
contai ns evidence that funding for the Tanpa Bay VIPS is still
bei ng sought and it is uncertain that it wll be obtained.
(Garcia, Vol. 5, pg. 495) For both of these reasons, the Board
concludes that FPL has failed to provide reasonabl e assurances
concerning the relative risk related to a spill of orinmulsion
The risks we accept to fuel our electrical generating plants with
oil are known and well recorded. The risks we assune to fuel our
electric generating facilities with orinulsion are unknown.
Better to continue with the risks we know than to accept the
unknown risks associated with orimulsion.

EXCEPTI ON Nunber 14

This exception is based upon the fact that the
transportation of linmestone to the FPL Manatee Pl ant by truck
woul d pl ace an inordinate burden on the residents of Parrish,
Florida, and is not in the broad public interest.

The proposed certification in the instant proceedi ng woul d
authorize FPL and its contractors to truck |inmestone through the
village of Parrish, Florida at a rate of possibly up to 404 sem -
tractor truck trips per day. This truck traffic would place an
i nordi nate burden on the existing private property use in and
around Parrish. The private property owners in Parrish will bear
permanently a disproportionate share of a burden all egedly
i nposed for the good of the public, which should be borne by the
public at |arge.

The Siting Board finds that the proposed trucking of
I i mestone through the village of Parrish is contrary to the broad
public interest and therefore the requested authorization is
deni ed.



EXCEPTI ON Nunber 15

This exception is based upon the fact that the testinony is
specul ative as to the systemmide air em ssion inpacts after the
year 1999. The Board agrees.

The proposed certification neither proposes nor nakes any
revision to any FPL air permts at FPL's other plants. Thus,
FPL's other plants remain both legally and physically capabl e of
continuing their existing levels of air pollution em ssions, or
even increasing such actual air emssion up to the permtted
em ssion levels. Wthout such legally binding em ssion
[imtation it is specul ati ve whet her systemi de em ssion
reductions wll occur. FPL's power purchases fromand to other
power conpani es can vary dependi ng upon narket conditions absent
enforceable emssion limtations. Pursuant to Section 403. 5009,
Florida Statutes, the Board nust set forth the actions the
applicant nust take to secure the Beard' s ultimte approval of
the application. Froman exam nation of the record and the
evidence that alternate fuels other than No. 6 oil would increase
the costs associated with the production of electrical power,
there are no nodifications to this application which would cause
the Siting Board to approve the burning of orinmulsion. Future
applications which deal with the health and safety issues raised
herein may be subject to Board approval.

Any party to this Order has the right to seek judicial
review of this Order pursuant to Section 120.68, Florida
Statutes, by the filing of a Notice of Appeal pursuant to Rule
9.110, Florida Rules of Appellate Procedure, with the Cerk of
the Siting Board (also clerk of the Departnent of Environnenta
Protection), Ofice of CGeneral Counsel, Departnent of
Envi ronnmental Protection, 3900 Commonweal t h Boul evard,

Tal | ahassee, Florida 32399-3000; and by filing a copy of the
Noti ce of Appeal acconpanied by the applicable filing fees with
the appropriate District Court of Appeal. The Notice of Appeal
must be filed within 30 days fromthe date this Oder is filed
with the derk of the Siting Board.

DONE and ORDERED this 25th day of April, 1996, in
Tal | ahassee, Flori da.

FI LI NG AND ACKNOW.EDGVENT BY THE GOVERNCOR AND CABI NET
FILED, on this date, pursuant SITTING AS THE SI TI NG BOARD
to S120.52 FLORI DA STATUTES,

wi th the designated Depart nent

Clerk, receipt of which is

her eby acknow edged.



Cerk Dat e LAWION CHI LES
GOVERNOR

ENDNOTES

1/ It is also noted that FPL failed to provide reasonabl e
assurance of conpliance wth the criteria of prior DEP precedent
set forth in the final order in Pacetti v. State, Dept. of

Envi ronmental Regul ati on, 8 FALR 4050, at 4055 (DER 1986). FPL
presented no evidence that its proposed additional input of
nitrogen would not cause a violation of the nutrient standard to
occur if the anbient water quality of Tanpa Bay was at or better
than the nutrient standard. In order to provide such reasonabl e
assurance FPL woul d have had to establish the water quality
necessary to conply with the nutrient standard. It was found
that current water quality does not conply with nutrient standard
and that nitrogen reductions are necessary. (Acceptance of PF
217 and 218 of M 88/ MCSOBA). Since FPL's al gal assays were run
with water from Tanpa Bay containing |evels of nitrogen which
violate the nutrient standard, it is unknown what the al gal
growh rate in water with lower nitrogen levels would be with
FPL's proposed nitrogen increase.

2/ Coppolino v. State, 223 So.2d 68, 70 (Fla. 2nd DCA 1969)

3/ FPL's witness who ran the EKMA and RPM nodel s had no previous
experience in ozone nodeling. (MCann, Vol. 7, Pg. 780, L 24)

4/ DEP' s ozone standard is clearly a cumul ative inpact standard
since it provides no one can cause or contribute to an ozone
violation. Rule 62-212.400(1)(a)
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